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United States Court of Appeals for the 

District of Columbia 

No. 6528. 

Charles J. Hepburn, as Executor &c., et al., 

vs. 

Bronson Winthrop et al., &c. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 55624. 

Charles H. Allen and Bronson Winthrop, ai Trustees 

7 j # 

Under the Last Will and Testament of Levi Parsons 
Morton, Deceased, Plaintiffs, 

vs. 

American Security and Trust Company, a Corporation, as 
Trustee Under the Last Will and Testament ofj Levi Par¬ 
sons Morton, Deceased, Edith Livingstof[ Morton 
Eustis, Helen Morton, Winthrop Rutherfui^d, Junior, 
John Philip Rutherfurd, Hugo Rutherford, Alice 
Margaret Mary Rutherfurd, a Minor, et al., Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1—6528a 


Appellants, 


i 
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1 Filed, Apr. 28, 1933. Frank E. Cunningham, 

Clerk. 

In the Supreme Court of the District of Columbia 
Holding an Equity Court. 

Equity No. 55624. 

Charles H. Allen, 57 Rolfe Street, Lowell, Massachusetts, 
and Bronson Winthrop, 39 East 72nd Street, New York 
City, New York, as Trustees Under the Last Will and 
Testameiit ©f Levi Parsons Morton, Deceased, Plaintiffs, 

against 

American Security and Trust Company, a Corporation, as 
Trustee Under the Last Will and Testament of Levi 
Parsons Morton, Deceased; Edith Livingston Morton 
Eustis, Helen Morton, Winthrop Rutherfurd, Junior, 
John Philip Rutherfurd, Hugo Rutherfurd, Alice Mar¬ 
garet Mary Rutherfurd, a Minor; Guy Gerard Ruther¬ 
furd, a Minor; Winthrop C. Rutherfurd, as Guardian of 
Alice Margaret Mary Rutherfurd and Guy Gerard Ruth¬ 
erfurd; Helen Louise Corcoran Eustis, an Incompetent 
Person; Edith Livingston Morton Eustis, as Committee 
of Helen Louise Corcoran Eustis; Margaret Morton 
Eustis Finley, Morton Corcoran Eustis, Edith Celestine 
Eustis, Anne Livingston Eustis, a Minor; George Mor¬ 
ton Minot and Security Trust Company, a Corporation, 
as Executors of the Last Will and Testament of Morton 
Minot, Deceased; Charles J. Hepburn, as Executor of 
the Last Will and Testament of Mary Morton, Deceased; 
Charles J. Hepburn, and The Girard Trust Company, a 
Corporation, as Trustees of the Trusts Created Under 
the Last Will and Testament of Mary Morton, Deceased; 
Lewis Peter Morton, a Minor; Miriam Morton, a Minor; 
Charles J. Hepburn and The Girard Trust Company, a 
Corporation, as General Guardians of Lewis Peter Mor¬ 
ton and Miriam Morton; William Hazlett Minor, Junior, 
Formerly William Hayes Morton, a Minor; William 
Hazlett Minor, as Guardian by Adoption of William 
Hazlett Minor, Junior, Defendants. 
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2 Bill of Complaint of Charles H. Allen ar\d Bronson 
Winthrop, as Trustees, for ContructiSn of Will, 
Judicial Settlement of the Accowits o| the Trus¬ 
tees Under the Last Will a/nd Testament of Levi 
Parsons Morton, Deceased, Instructions as to 

Their Duties, and Determination and\ Alloivance 
7 

of Commissions, and Other Relief. j 

To the Supreme Court of the District of Columbia, Holding 

an Equity Court: 

The plaintiffs Charles H. Allen and Bronsoij Winthrop, 
as Trustees under the Last Will and Testament of Levi 
Parsons Morton, deceased, respectfully show unto the 
Court, all on information and belief, as follows t 

First. Plaintiffs are both citizens of the United States. 
The plaintiff Charles H. Allen is a resident cff the Com¬ 
monwealth of Massachusetts. The plaintiff Brjonson Win¬ 
throp is a resident of the State of New Yorki Plaintiffs 
bring this suit in their capacity as Trustees uncjler the Last 
Will and Testament of Levi Parsons Morton, deceased, as 
hereinafter set forth. American Security and Trust Com¬ 
pany, co-Trustee with plaintiffs under the said Last Will 
and Testament, declined to join as plaintiff, ajnd is there¬ 
fore made a defendant. 

Second. All the defendants in this suit are citizens of the 
United States. The defendant American Security and 
Trust Company is a corporation and is engaged in busi¬ 
ness and has its chief place of business in the CjLty of Wash¬ 
ington, in the District of Columbia, and is supd in its ca¬ 
pacity as a Trustee under the Last Will and Testament of 
Levi Parsons Morton, deceased. The defendant Edith 
Livingston Morton Eustis is a resident of th<^ District of 
Columbia, and the defendant Helen Morton is resident of 
the State of New York, and each of them is sued in her in¬ 
dividual right and as beneficiary under the Lkst Will and 
Testament and Codicils thereto of the said Uevi Parsons 
Morton and as a child and heir at law and next of kin of 
said testator. The defendants Winthrop Rutherfurd, 
Junior, John Philip Rutherfurd, Hugo Rutherfurd, Alice 
Margaret Mary Rutherfurd and Guy Gerard Rutherfurd 
are all children of Alice Morton Rutherfurd, a| daughter of 
Levi Parsons Morton who predeceased him. Tjhe said Win- 
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throp Rutherfurd, Junior, John Philip Rutherfurd and 
Hugo Rutherfurd reside in the State of New Jersey. The 
said Alice Margaret Mary Rutherfurd and the said Guy 
Gerard Rutherfurd are minors and were born on May 25, 
1913, and September 11, 1915, respectively, and they reside 
with their father, Winthrop C. Rutherfurd, in the State of 
New Jersey] All of the aforementioned Rutherfurd chil- 
dren are sued in their individual right and as beneficiaries 
under the Last Will and Testament and Codicils thereto of 
the said Levi Parsons Morton and as grandchildren and 
heirs at law and next of kin of said testator. The defend¬ 
ant Winthrop C. Rutherfurd is a resident of the State of 
New Jersey, and is sued in his capacity as guardian of the 
said Alice Margaret Mary Rutherfurd and the said Guy 
Gerard Rutherfurd, minors, having been duly appointed 
as such bv the Surrogate’s Court of Warren Countv, in the 
State of New Jersey, on the 2nd day of November, 1917, 
and also by ancillary letters of guardianship issued on June 
13,1921, by the Supreme Court of the District of Columbia, 
holding a Probate Court. The defendant Helen 
3 Louise Corcoran Eustis resides in the State of New 
York and has been adjudged an incompetent person 
by an order entered by the Supreme Court of Dutchess 
Countv in the State of New York on the 22nd dav of March, 
1930, and her mother, the said Edith Livingston Morton 
Eustis, was by said order duly appointed committee of her 
person and property and is still acting in such capacity. 
The defendant Edith Livingston Morton Eustis is sued also 
in her capacity as committee as aforesaid of the said Helen 
Louise Corcoran Eustis. The defendant Margaret Morton 
Eustis Finley is a child of the defendant Edith Livingston 
Morton Eustis and resides in the District of Columbia. The 
defendants Morton Corcoran Eustis and Edith Celestine 
Eustis are children of the defendant Edith Livingston Mor¬ 
ton Eustis and reside in the District of Columbia. The de¬ 
fendant Anne Livingston Eustis is a minor and was born 
on March 12, 1915, and resides with her mother, Edith 
Livingston Morton Eustis, in the District of Columbia. 
Each of the said five children of the defendant Edith Liv¬ 
ingston Morton Eustis is sued in his or her own individual 
right and as a beneficiary under the Last Will and Testa¬ 
ment and Codicils thereto of the said Levi Parsons Mor¬ 
ton. The defendant George Morton Minot resides in the 
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State of New York and the Security Trust Cotnpany is a 
corporation organized under the laws of the St^te of New 
York, having its principal place of business in the City of 
Rochester, New York, and they are sued in their capacity 
as Executors of the Last Will and Testament of Morton 
Minot, deceased, as hereinafter set forth, the spid Morton 
Minot having been one of the Trustees under the Last Will 
and Testament of Levi Parsons Morton, deceased. The 
defendant Charles J. Hepburn is a resident of the Com¬ 
monwealth of Pennsylvania, and is sued in his capacity as 
Executor of the Last Will and Testament of Mpry Morton, 
deceased, being duly appointed and qualified as such in 
the County of Berks, Commonwealth of Pennsylvania, and 
as Ancillary Executor in the District of Columbia, as more 
fully hereinafter set forth, the said Mary Morton having 
been one of the daughters of the said Levi Parsons Morton 
who survived him and who, as hereinafter set j forth, died 
prior to the bringing of this suit. The defendant, The Gi¬ 
rard Trust Company, is a corporation organized under the 
laws of the Commonwealth of Pennsylvania, J having its 
principal place of business in the City of Philadelphia, 
Pennsylvania, and is sued together with the said Charles J. 
Hepburn in their capacity as Trustees of the trusts created 
under the Last Will and Testament of said Mpry Morton, 
deceased. The defendants Lewis Peter Morton and Miriam 
Morton are minors and reside in the Commonwealth of 
Pennsylvania, and they are sued in their individual right 
and as adopted children of the said Mary Morton, deceased, 
for the purpose of having determined their rights and in¬ 
terests in the estate of the said Levi Parsons Mprton in the 
hands of plaintiffs and the defendant American Security 
and Trust Company, as Trustees, whether under the said 
Last Will and Testament of Levi Parsons Morton, or under 
the said Last Will and Testament of the said [Mary Mor¬ 
ton, deceased, or under any other title or claim of title. 
The defendants Charles J. Hepburn and The Girard Trust 
Company are also sued in their capacity as general guard¬ 
ians of the said defendants Lewis Peter Morton and Mi¬ 
riam Morton. The defendant William Haz(lett Minor, 
Junior, formerly William Hayes Morton, is a minor and 
resides with his adoptive father William Hazlett Minor, in 
the State of California, and he is sued in his individual 
right and as a child who had been adopted by the said Mary 
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Morton, deceased, during her lifetime and during her life¬ 
time surrendered by the said Mary Morton and adopted 
by the said William Hazlett Minor prior to Mary 
4 Morton’s death, for the purpose of determining his 
rights or interests in the estate of Levi Parsons Mor¬ 
ton in the hands of plaintiffs and the defendant American 
Security and Trust Company, as Trustees, whether under 
the said Last Will and Testament of Levi Parsons Morton, 
or otherwise. The defendant William Hazlett Minor is a 
resident of the State of California and is sued in his ca¬ 
pacity as guardian of the said William Hazlett Minor, 
Junior, by virtue of the relationship established by his 
adoption of said minor as hereinafter set forth. 

Third. All of the parties to this suit are of full age and 
sound mind, except as hereinbefore specifically set forth. 

Fourth. Plaintiffs are advised by counsel and therefore 
allege that the surviving Trustees under the Last Will and 
Testament of Levi Parsons Morton, deceased, together with 
the now living heirs at law and next of kin of said Levi 
Parsons Morton, deceased, and the Executor of the Last 
Will and Testament of the said Mary Morton, deceased 
heir at law and next of kin, all of whom are parties hereto, 
together with the other defendants herein, represent any 
possible unknown remaindermen and all persons who now 
have or might hereafter have or be entitled to any interest 
in the estate of Levi Parsons Morton, deceased, under the 
provisions of his Last Will and Testament and the Codicils 
thereto. 

Fifth. The said Levi Parsons Morton died a resident of 
the District of Columbia on the 16th day of May, 1920, leav¬ 
ing a Last Will and Testament and three Codicils thereto, 
which were duly admitted to probate and record by this 
Honorable Court, holding a Probate Court in Administra¬ 
tion No. 27,076 on the 12th day of July, 1920. A true copy 
of the said Last Will and Testament and the said Codicils 
thereto is hereto annexed and marked ‘ 1 Schedule A . 9 9 Let¬ 
ters Testamentary were duly issued on the 16th day of 
July, 1920, by this Honorable Court holding a Probate 
Court to the said Charles H. Allen, Morton Minot and 
Bronson Winthrop as the Executors named in the said Last 
Will and Testament and Codicils thereto, and they duly 
qualified thereunder and have administered the estate 
which came into their hands, and the said Charles H. Allen 
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and Bronson Winthrop, as surviving Executors, have ren¬ 
dered their final account, as hereinafter set fortli By said 
Last Will and Testament and Codicils theretb, the said 
American Security and Trust Company, Charles H. Allen, 
Morton Minot and Bronson Winthrop were appointed 
Trustees of the Trusts therein created, and they have acted, 
and with the exception of said Morton Minot, no^ deceased, 
are now acting as such Trustees. 

Sixth. The said Morton Minot died on the |3rd day of 
September, 1924, leaving a Last Will and Testafcnent which 
was duly admitted to probate by the Surrogate’s Court in 
and for the County of Monroe in the State of New York on 
or about the 19th day of September, 1924. The defendants 
herein, George Morton Minot and Security Trust Company, 
have duly qualified as and are now the Execiitors of the 
Last Will and Testament of said Morton Minot, deceased, 
under Letters Testamentary issued by said ()ourt on or 
about said 19th day of September, 1924. 

Seventh. Levi Parsons Morton left no widow 
ing, but did leave him surviving as his only heir^ at law and 
next of kin his children, the defendant Edith! Livingston 
Morton Eustis, the defendant Helen Morton, the late Mary 
Morton, and his grandchildren, the defendants Win- 
5 throp Rutherfurd, Junior, John Philip [Rutherfurd, 
Hugo Rutherfurd, Alice Margaret Mary j Rutherfurd 
and Guy Gerard Rutherfurd, all of which saiq grandchil¬ 
dren are children of the late Alice Morton Rutherfurd, a 
daughter of Levi Parsons Morton who predeceased him 
and died on or about the 19th day of June, 19i7. 

Eighth. The Executors and the surviving fixecutors of 
the Last Will and Testament of Levi Parsons 
ceased, have administered the estate of the sa 
sons Morton and have duly filed intermediate and final 
accounts of their proceedings as such Executors in the Su¬ 
preme Court of the District of Columbia holdihg a Probate 
Court, which said accounts have been duly Approved by 
said Court in Administration No. 27,076, and!as shown in 
the said accounts, they have turned over to the Trustees 
all of the assets with which they had becomq chargeable. 
Plaintiffs beg leave to refer specifically to the following ac¬ 
counts of the said Executors on file in the office of the Reg¬ 
ister of Wills with the same force and effect ^s if annexed 
hereto and made a part hereof, viz.: 


Morton, de- 
d Levi Par- 




8 


CHARLES J. HEPBURN VS. 


The First Account, covering the period May 16, 1920, to 
July 2, 1921, which was approved by order dated the 28th 
day of April, 1922; 

The Second Account, covering the period July 2, 1921, 
to September 3, 1924, which was approved by order dated 
the 26th day of March, 1926; 

The Third Account, covering the period September 3, 
1924, to March 1,1927, which was approved by order dated 
the 6th day of December, 1928; 

The Final Account, covering the period March 1, 1927, 
to March 15, 1929, which was approved by order dated 
the 14th day of September, 1929; 

The Supplement to the Final Account, dated October 17, 
1929, which was approved by order dated the 24th day of 
October, 1929. 

Ninth. Plaintiffs and the defendant American Security 
and Trust 'Company, as Trustees as aforesaid, together 
with the late Morton Minot during his life, have adminis¬ 
tered and are now administering the trusts created by the 
Last Will and Testament of the said Levi Parsons Morton, 
deceased, and plaintiffs have prepared an account of the 
transactions of said Trustees covering the period from May 
16, 1920, the date of the death of the said Levi Parsons 
Morton, to and including April 20, 1932, the date of the 
death of the said Mary Morton, including the transactions 
of their co-Trustee, the late Morton Minot, to the date of 
his death on September 3, 1924, which said account will be 
introduced into evidence at the hearing herein. 

Tenth. The said Mary Morton, one of the daughters of 
the said Levi Parsons Morton, deceased, died on April 20, 
1932, a resident of Berks County in the Commonwealth of 
Pennsylvania, unmarried and without issue her surviving, 
but survived bv the defendants Lewis Peter Morton and 
Miriam Morton, whom she had adopted, as hereinafter set 
forth, and by the defendant William Hazlett Minor, Junior, 
whom she had also adopted but surrendered, as hereinafter 
set forth. Her Last Will and Testament was duly ad¬ 
mitted to probate by the Register of Wills in and for the 
County of Berks, in the Commonwealth of Pennsylvania. 
A true copy of said Last Will and Testament is annexed 
hereto as “Schedule B.” The defendant Charles J. 
6 Hepburn has duly qualified and is now the sole Ex¬ 
ecutor of said Last Will and Testament, under Let- 
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ters Testamentary issued on the probate of said will as 
aforesaid. By an order of the Supreme Court of the Dis¬ 
trict of Columbia holding a Probate Court, made and en¬ 
tered on the 19th day of January, 1933, Ancillary Letters 
Testamentary were granted to the defendant Charles J. 
Hepburn upon his qualifying as in said order! set forth, 
and he duly qualified as such Ancillary Executor and is 
now the sole Ancillary Executor thereof. 

Eleventh. The defendant Lewis Peter Mortoh v'as born 
on the 7th day of January, 1925, and was adopted by the 
said Mary Morton, then a resident of the Comjmonwealth 
of Pennsylvania, by virtue of a decree of adoption made 
and entered by the Court of Common Pleas No. p for Phila¬ 
delphia County, in the Commonwealth of Pennsylvania, 
on the 17th day of June, 1925, and the relationship estab¬ 
lished by said decree was in existence on the $ate of the 
said Mary Morton’s death as aforesaid. The defendant 
Miriam Morton was born on the 17th day of jMay, 1929, 
and was adopted by the said Mary Morton, then a resident 
of the Commonwealth of Pennsylvania, by virtue of a de¬ 
cree of adoption made and entered by the Orphan’s Court 
for Berks County, in the Commonwealth of Pennsylvania, 
on the 10th day of January, 1930, and the relationship cre¬ 
ated by said decree was in existence on the djate of said 
Mary Morton’s death. 

Twelfth. The defendant William Hazlett Miior, Junior, 
formerly William Hayes Morton, was born on br about the 
26th day of August, 1926, and was adopted j)y the said 
Mary Morton, then a resident of the Commonwealth of 
Pennsylvania, pursuant to a decree entered in tljie Orphan’s 
Court for Philadelphia County, in the Commonwealth of 
Pennsylvania, on the 21st day of November, 1927, in a pro¬ 
ceeding instituted upon the petition of said M^ry Morton, 
pursuant to the statutes of the Commonwealth iof Pennsyl¬ 
vania. Such adoption was consented to by the Children’s 
Home Society of California, to whom the custody of the 
said minor had been awarded by the Juvenile (Jourt of Los 
Angeles County, State of California. Thereafter, and on 
or about the 20th day of February, 1930, the said Mary 
Morton relinquished the said William Haflett Minor, 
Junior, then known as William Hayes Morton, to the Na¬ 
tive Sons and Native Daughters Central Committee on 
Homeless Children, San Francisco, State of California, for 
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the purpose of adoption. Thereafter, on the petition of 
William Hazlett Minor and Mary K. Minor, his wife, then 
residents of the State of California, and on the consent of 
the said Native Sons and Native Daughters Central Com¬ 
mittee on Homeless Children, an order was made and en¬ 
tered on the 30th day of June, 1930, by the Superior Court 
of the State of California, in and for the County of River¬ 
side, 'whereby the said William Hazlett Minor and Mary K. 
Minor, his wife, adopted the said William Hazlett Minor, 
Junior, formerly William Hayes Morton. Said order also 
provided that the said William Hazlett Minor, Junior, 
should thereafter be known by that name and that the said 
William Hazlett Minor and Mary K. Minor, his wife, should 
sustain towards the said child, and the said child should 
sustain towards them, the legal relationship of parents and 
child. 

Thirteenth. The defendants Charles J. Hepburn and The 
Girard Trust Company were duly appointed general 
guardians of Lewis Peter Morton and Miriam Morton by 
a decree of the Orphan’s Court in and for the County 
7 of Berks in the Commonwealth of Pennsylvania, 
made and entered on the 16th day of June, 1932, 
where said Lewis Peter Morton and Miriam Morton then 
resided. 

Fourteenth. In and by her Last Will and Testament and 
in an by Item VIII thereof the said Mary Morton pur¬ 
ported to exercise the power of appointment conferred 
upon her by the Last Will and Testament of the said Levi 
Parsons Morton, and appointed a certain portion of the 
share theretofore held in trust by plaintiffs and the defend¬ 
ant American Security and Trust Company for her benefit 
(which consists of property other than real property in 
the State of New York or the proceeds of sale or other 
disposition of such real property) to the defendants Charles 
J. Hepburn and The Girard Trust Company, in trust for 
the benefit of the defendants Lewis Peter Morton and 
Miriam Morton, during their minorities, has more par¬ 
ticularly set forth in said Item VIII. 

Fifteenth. Plaintiffs have been advised by their coun¬ 
sel and verily believe and therefore allege that there are 
certain questions as to the proper construction and effect 
of the Last Will and Testament and/or Codicils thereto 
of the said Levi Parsons Morton and as to the effect of 
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the Last Will and Testament of the said Mary Morton, 
the determination of which said questions affects the 
rights and interests of the defendants herein oif of some 
or all of them, and that accordingly the Trustees under 
the Last Will and Testament of Levi Parson^ Morton, 
deceased, cannot safely proceed with the administration 
of the trusts created by the said Last Will and Testament 
of Levi Parsons Morton or with the distribution of the 
property embraced in the trust which had been held for 
the benefit of Mary Morton during her lifetime, Without the 
instructions of this Court in so far as concerns tjie several 
matters set forth as follows, that is to say: 

I 

(1) Is the Last Will and Testament of Maify Morton 
valid as an exercise of the power of appointment con¬ 
ferred upon her by the Last Will and Testament of Levi 
Parsons Morton, deceased? 

The plaintiffs, acting under the authority conferred upon 
them by the said Last Will and Testament of Leid Parsons 
Morton, deceased, approved, by an instrument jin writing 
dated the 26th day of April, 1930, the testamentary 
disposition then made or then about to be mdde by the 
said Mary Morton, deceased, as set forth in th^ said Item 
VIII of her Last Will and Testament. Plaintiffs have 
been advised by their counsel and therefore allfege that it 
is necessary that the execution of the Last Will and Tes¬ 
tament of Mary Morton, deceased, be established by this 
Court to have been in accordance with the laws jof the Dis¬ 
trict of Columbia, so that the exercise in Item VIII thereof 
of the power of appointment conferred upon her by the 
Will of the late Levi Parsons Morton may be determined 
to be a valid exercise as required by the laws of ihe District 
of Columbia and as contemplated by the late L^vi Parsons 
Morton. 

(2) To what portion of the property held pi trust for 
the benefit of the late Mary Morton did the pbwer of ap¬ 
pointment conferred upon her by the Last Will and Tes¬ 
tament of Levi Parsons Morton extend? 

The Last Will and Testament of Levi Parsqns Morton, 
in Article Fifth thereof, directed, in substance, that his 
Executors and Trustees divide his residuary estate 
8 into as many shares as should be equal in number 
to his wife and children whom he might leave him 
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surviving and children of his deceased at the time of his 
death who should have left lawful issue him surviving, and 
to designate one of said shares by the name of his wife 
and one other of said shares by the name of each of his 
then surviving children and one other of said shares by 
the name of each child of his then deceased leaving issue 
then surviving. The said Will further directed, in sub¬ 
stance, that the share designated by the name of the tes¬ 
tator’s wife be held in trust to pay her the income thereof 
during her life and that upon her death the principal 
thereof should be subdivided per stirpes and not per capita 
among the testator’s issue living at the date of her death 
and that the respective portions so coming to his children 
on such subdivision should be added to the shares of the 
residuary estate designated by their respective names 
as aforesaid and then held in trust for their benefit pur¬ 
suant to subsequent provisions of said Article Fifth. The 
said Will conferred upon each child a power of appoint¬ 
ment, subject to the approval of the co-Trustees, over 
one-half of her share of the residue, but provided that 
such power of appointment should extend only to such 
child’s original share in the residuary estate and not to 
any addition to or accretion thereof from the distribution 
of any other share in the residuary estate. 

At the dates of the execution of the said Will and the 
said Codicils thereto by the late Levi Parsons Morton, 
his wife, the late Anna L. Morton, and four daughters, 
that is to say, the defendants Edith Livingston Morton 
Eustice and Helen Morton, the late Mary Morton and the 
late Alice Morton Rutherfurd were living, and a fifth 
daughter, Lena Morton, had already died leaving no issue 
her surviving. Thereafter and during the lifetime of the 
said Levi i Parsons Morton the said Alice Morton Ruther¬ 
furd died leaving issue surviving at the death of Levi Par¬ 
sons Morton; and thereafter and during the lifetime of 
the said Levi Parsons Morton, his wife, the said Anna 
L. Morton, died. 

Plaintiffs have been advised by their counsel and there¬ 
fore allege that the question may arise whether, under the 
provisions of the said Last Will and Testament and Codi¬ 
cils thereto of the said Levi Parsons Morton, the power 
of appointment conferred upon a daughter, as aforesaid, 
extends to one-half of one-fifth of the testator’s residuary 
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estate or to one-half of one-fourth of the said residuary 
estate. 

(3) To whom shall the Trustees under the Will of Levi 
Parsons Morton transfer and pay over that portibn of the 
principal of the trust fund held for the benefit of the said 
Mary Morton at the time of her death over whicji she did 
not have or did not exercise power of appointment under 
the Will of Levi Parsons Morton, deceased? 

Plaintiffs have been advised by their counsel a^d there¬ 
fore allege that there may be some question as tq whether 
or not the word “issue” as used in the Last Will and Tes¬ 
tament of Levi Parsons Morton, and particularly in that 
portion thereof whereby he provided that the portion of 
a daughter’s share not appointed by her should be equally 
divided on her death among her issue or should In default 


of issue be equally divided among his other chil 


dren and 


the issue of any deceased child, includes or excludes the 
defendants Lewis Peter Morton, Miriam Morton and Wil¬ 
liam Hazlett Minor, Junior, or any of them. 

9 (4) Should the Federal Estate Tax be apportioned 

between realty and personalty? 

Levi Parsons Morton, at the date of his deathl not only 
was possessed of the personal estate described and set forth 
in the said accounts of the said Executors, but also was 
seized of valuable real estate situate in the City jand State 
of New York and a parcel of real estate of leaser value 
situate in the State of New Jersey. The New York and 
New Jersey real estate was appraised as of the date of said 
Levi Parsons Morton’s death in the Federal Estate Tax 
Proceeding, as adjusted, at a total of $2,295,50p and the 
Personal Estate at a total of $7,955,444.56. The [Executors 
have paid out of the Estate of said Levi Parsons Morton 
to the United States of America as Federal E 
the total net sum of $1,736,886.47 in respect to 
real and personal estate. 

Plaintiffs allege that under the Last Will and ^Testament 
and Codicils thereto of Levi Parsons Morton tlje persons 
who will be entitled to receive the remainder of thp personal 
estate of Levi Parsons Morton subject to the several trusts 
for the life of his daughters are not or some of (them may 
not be the same persons as the persons who will be entitled 


state Tax 
both said 
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to receive the remainder in the real estate of said Levi 
Parsons Morton subject to said trusts. 

Plaintiffs have been advised by their counsel and there¬ 
fore allege that it is necessary for the Trustees to have the 
instructions of this Honorable Court as to whether the 
whole of the said Federal Estate Tax should be charged 
to that part of the residuary estate consisting of personal 
property or whether part of said tax should be charged to 
that part of the residuary estate consisting of the New 
York and New Jersey real estate; and if any part of said 
tax shall be adjudged to be chargeable to said New York 
and New Jersey real estate, then plaintiffs request the fur¬ 
ther instructions of this Honorable Court as to the manner 
in which such charge shall be made. 

(5) Should the Inheritance Taxes paid to jurisdictions 
other than the United States and chargeable to principal 
be apportioned or allocated to realty and personalty? 

The Executors of the Last Will and Testament of Levi 
Parsons Morton paid certain inheritance, transfer or suc¬ 
cession taxes to jurisdictions other than the United States 
of America. By an order of the Supreme Court of the Dis¬ 
trict of Columbia holding a Probate Court, dated the 18th 
day of November, 1920, it was determined, among other 
things, that of the total amount of taxes so paid in respect 
to the combined real and personal estate in each of the re¬ 
spective trusts, $39,431.89 was chargeable to the principal 
of the share of the residuary estate to be set apart in trust 
for the benefit of the defendant Edith Livingston Morton 
Eustis, of which $22,069.32 had been paid in respect to said 
Trust’s share in the New York and New Jersey real estate^ 
that $39,885.34 was chargeable to the principal of the share 
of the residuary estate to be set apart in trust for the bene¬ 
fit of the defendant Helen Morton, of which $22,196.86 had 
been paid in respect to said Trust’s share in the New York 
and New Jersey real estate; and that $40,049.40 was charge¬ 
able to the principal of the share of the residuary estate 
to be set apart in trust for the benefit of the said Mary 
Morton, of which $22,197.29 had been paid in respect to 
said Trust’s share in the New York and New Jersey real 
estate. 

10 Plaintiffs are advised by their counsel and there¬ 
fore allege that for the same reasons as those set 
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forth under question (4), it is necessary for the Trustees 
to have the instructions of this Honorable Cohrt as to 
whether any part of the said taxes paid in respect to the 
real estate embraced in the respective trust funds should 
be charged to that part of the respective trust funds, con¬ 
sisting of said real estate; and if so, then plaintiffs request 
the further instructions of this Honorable Court as to the 
manner in which such charge shall be made. 

i 

i 

(6) Should the advances of principal made by the Trus¬ 
tees to the respective daughters be apportioned between 
realty and personalty? 

Under the authority contained in Article Fifth of the said 
Last Will and Testament to pay over to the daughters of 
the testator from the principal of their respective trust 
funds amounts not exceeding $200,000 for each daughter, 
the Trustees have paid over to the daughters of Levi Par¬ 
sons Morton the following sums: To Edith Livingston Mor¬ 
ton Eustis, $152,900; to Helen Morton, $165,OOO; and to 
Mary Morton $165,000. I 

Plaintiffs are advised by their counsel and th0refore al¬ 
lege that for the same reasons as those set forth under 
question (4), it is necessary for the Trustees tj) have the 
instructions of this Honorable Court as to whether any 
part of the amounts advanced as aforesaid tp the said 
daughters should be charged to that part of the respective 
trust funds for the said daughters consisting of | New York 
and New Jersey real estate; and if so, then plaintiffs re¬ 
quest the further instructions of this Honorable Court as 
to the manner in which such charge shall be ma^e. 

(7) Concerning the allowance of commissions for the serv¬ 
ices of the several Trustees. 

Plaintiffs allege that certain sums have beqn retained 
by the defendant American Security and Trusf Company 
from the income of the trust estate as and for i|ts commis¬ 
sions on income as will more fully appear fronj the Trus¬ 
tees’ account hereinbefore mentioned. 

No commissions have been paid to plaintiffs or to their 
late co-Trustee, Morton Minot, or his estate, either on ac¬ 
count of principal of the trust estates received hnd admin¬ 
istered by them or on account of the income therefrom, but 



16 


CHARLES J. HEPBURN VS. 


certain sums have been set aside from the income of the 
trust estates as and for commissions payable to the estate 
of said Morton Minot and to plaintiffs, subject, however, 
to the future orders and directions of this Honorable Court. 

Plaintiffs further allege that all the real estate received 
by the Trustees is situated in the State of New York, except 
a small parcel situated in the State of New Jersey. Com¬ 
missions due to Trustees for receiving real estate and re¬ 
ceiving and paying out the income of real estate in the 
State of New York are fixed by Section 285 of the Surro¬ 
gate’s Court Act of the State of New York, to which plain¬ 
tiffs refer with the same effect as if fully set forth herein, 
and plaintiffs submit to this Court that the amount of com¬ 
missions which should properly be allowed to them for their 
services as Trustees in respect to real estate situated in 
New York and proceeds of sale of such real estate should 
be governed by the law of the State of New York. 

11 Wherefore, the premises considered, the plaintiffs 
pray: 

1. That the writ of subpoena of this Honorable Court 
issue to the defendants American Security and Trust Com¬ 
pany as Trustee under the Last Will and Testament of Levi 
Parsons Morton, deceased; Edith Livingston Morton Eustis; 
Helen Morton, Winthrop Rutherfurd, Junior; John Philip 
Rutherfurd; Hugo Rutherfurd; Alice Margaret Mary 
Rutherfurd, a minor; Guy Gerard Rutherfurd, a minor; 
Winthrop C. Rutherfurd, as guardian of Alice Margaret 
Mary Rutherfurd and Guy Gerard Rutherfurd; Helen 
Louise Corcoran Eustis, an incompetent person; Edith 
Livingston Morton Eustis, as Committee of Helen Louise 
Corcoran Eustis; Margaret Morton Eustis Finley; Morton 
Corcoran Eustis; Edith Celestine Eustis; Anne Livingston 
Eustis, a minor; George Morton Minot and Security Trust 
Company, as Executors of the Last Will and Testament of 
Morton Minot, deceased; Charles J. Hepburn, as Executor 
of the Last Will and Testament of Mary Morton, deceased; 
Charles J. Hepburn and The Girard Trust Company as 
Trustees of the Trusts created under the Last Will and 
Testament of Mary Morton, deceased; Lewis Peter Morton, 
a minor; Miriam Morton, a minor; Charles J. Hepburn and 
The Girard Trust Company as General Guardians of Lewis 
Peter Morton and Miriam Morton; William Hazlett Minor, 
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Junior, formerly William Hayes Morton, a minoif; William 
Hazlett Minor, as guardian by adoption of William Hazlett 
Minor, Junior, commanding them and each of them sever¬ 
ally to appear and answer the exigencies of this ij&ill. 

2. That the usual and authorized substituted Service by 
publication or personal service out of the District! of Colum¬ 
bia may be given to such of the defendants as mriy be non¬ 
residents of the District of Columbia, who do not volun¬ 
tarily appear and answer. 

3. That the Court will appoint a guardian ac( litem for 
the infant defendants Alice Margaret Mary Ruth^rfurd and 
Guy Gerard Rutherfurd to appear in this sujt in their 
names and defend their interests therein. 

4. That the Court will appoint a guardian ad litem for 
the infant defendant Anne Livingston Eustis to! appear in 
this suit in her name and defend her interests therein. 

5. That the Court will appoint a guardian acj litem for 
the infant defendants Lewis Peter Morton arid Miriam 
Morton to appear in this suit in their names rind defend 
their interests therein. 

6. That the Court will appoint a guardian ad litem for 
the infant defendant William Hazlett Minor, Junior, to 
appear in this suit in his name and defend hi^ interests 
therein. 

7. That the Court will appoint a guardian ad litem or 
assign an attorney to represent the non-resident incompe¬ 
tent defendant Helen Louise Corcoran Eustis. j 

8. That this Honorable Court will construe thej provisions 
of the Last Will and Testament of Levi Parsops Morton, 
deceased, and judicially determine the several questions 
raised in the foregoing petition. 

9. That this Honorable Court will determine tjhe validity 
and sufficiency of the Last Will and Testament of Mary 
Morton, deceased, as a partial exercise of the priwer of ap¬ 
pointment conferred upon her by the Last Will and Testa¬ 
ment of said Levi Parsons Morton, deceased. 

12 10. That this Honorable Court may audit and ap¬ 

prove the accounts of the Trustees to be submitted 
herewith and, unless such audit be waived by Ijhe parties, 
refer the same to the Auditor of the Court in accordance 
with Equity Rules 59-65. 

11. That this Honorable Court will make such allowances 
as commissions upon both income and principal to the Trus- 

2—6528a 
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tees and to the Estate of Morton Minot, the deceased co- 
Trustee, as to it shall seem proper in the premises. 

12. That this Honorable Court will permit and authorize 
the Trustees to make such payments from the fund in their 
hands as Trustees to counsel for the plaintiffs for services 
rendered as the Court may deem proper and will further 
authorize the Trustees to pay from the fund in their hands 
as Trustees all necessary and proper costs, expenses and 
disbursements of the plaintiffs in connection with the 
preparation and presentation of the accounts to be sub¬ 
mitted herewith, and in connection with the adjudication 
and settlement of the questions herein raised as the Court 
may deem proper. 

13. That jurisdiction of this cause may be retained for 
such further orders, instructions and directions as the 
Trustees or any of them may require in the administration 
of the trusts reposed in them. 

14. That plaintiffs may have such other and further relief 
as the nature of their case may require or the Court may 
deem proper. 

CHARLES H. ALLEN, 
BRONSON WINTHROP, 

Plaintiffs. 


HOWE & BRADLEY, 

By WALTER BRUCE HOWE, 
Attorneys for Plaintiffs, 
1819 H Street, N. W., 
Washington, D. C. 


13 State of Massachusetts, 

County of Middlesex, ss: 

I do solemnly swear that I have read the foregoing and 
annexed petition by me subscribed and know the contents 
thereof; that I verily believe the facts therein stated to be 
true. 

> CHARLES H. ALLEN. 

Subscribed and sworn to before me this 26th day of 
April, 1933. 

[N0TARL4L seal.] WILLIAM F. McCULLOUGH, 

Notary Public. 


Commission expires Oct. 3, 1935. 
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State of New York, | 

County of New York, ss: 

I do solemnly swear that I have read the foregoing and 
annexed petition by me subscribed and know th^ contents 
thereof; that I verilv believe the facts therein stilted to be 
true. 

BRONSON WINTJHROP. 

| 

Subscribed and sworn to before me this 25th day of 
April, 1933. 

[notarial seal.] ANNE M. O’CONNOR, 

Notar if Public. 

N. Y. Co. Clk. No. 77. 

Comm, expires March 30,1935. 
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Schedule A. 


Copy of the Last Will and Testament and thp Codicils 

Thereto 

of 

Levi Parsons Morton. 

I, Levi Parsons Morton of Rhinebeck, Dutchess County, 
in the State of New York, do hereby make, pjiblish and 
declare this my last Will and Testament in manner follow¬ 
ing, that is to say: 

i 

First. I nominate, constitute and appoint the 1 Guaranty 
Trust Company of New York to be the executor of and 
trustee under this my will, and I hereby exempt ^aid execu¬ 
tor and trustee from any requirement to giv^ bonds or 
security for the discharge of its duties as such. 

Second. I give and bequeath to my wife, Anila Livings¬ 
ton Morton, all and every my horses and carriages and 
harnesses and furnishings thereof, and ail my! paintings, 
works of art, books and papers, and also all my jewelry, 
silver and plated ware, and household furniture, wines, 
clothes and other articles of domestic use and ornament, 
absolutely, as her sole and separate property^ excepting 
however any paintings, works of art or other articles of 
personal property in respect to which I may lehve a writ¬ 
ten memorandum or request, signed by me, as to which 
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my will is that they be disposed of in accordance with such 
memorandum or request. 

I give and bequeath to my grandson Morton Corcoran 
Eustis, the silver writing set and candlesticks used in the 
Vice-President’s room during my term of office, which were 
presented to me by a resolution of the Senate on the eve 
of the expiration of my term as Vice-President of the 
United States and President of the Senate. 

I also give and bequeath to my eldest grandson, son of 
another married daughter, the testimonial set of silver pre¬ 
sented to me by the banking institutions of New York on 
the 25th of December, 1868. 

Third. Whereas I have promised to make a gift of Six 
hundred thousand dollars to the Cathedral of St. John the 
Divine, in the Diocese of New York, on Cathedral Heights, 
in the City of New York, for the erection, completion and 
furnishing of what is commonly known as the Choir of a 
Cathedral, which gift includes the organ, which is given 
as a memorial to my daughter Lena from her father and 
mother, and also includes the altar and reredos, which I 
should like dedicated as a memorial to my wife after her 
death, should this promise not be fully performed at the 
time of my death, I hereby request my executor to give 
out of my estate to the Corporation of said Cathedral, for 
the purposes specified, such a sum as taken with the total 
payments made during my lifetime for the same purpose, 
will equal the amount first mentioned. 

15 Fourth. I give and bequeath to the several per¬ 
sons hereinafter named, the amounts set after their 
names respectively, that is to say: To my sister Martha 
Morton Hartpence, widow of the Reverend Allanson Hart- 
pence, late of Philadelphia, the sum of Two thousand dol¬ 
lars per year during her natural life, to be paid to her in 
equal quarterly payments out of and to be a charge upon 
my personal estate only. To my faithful and valued butler, 
Robert Stubbs, who has been in my service since 1868, a 
pension of One hundred and eighty dollars quarterly dur¬ 
ing his natural life. I give and bequeath to my butler, 
James Butcher, the sum of Two thousand dollars, and to 
my coachman, Tewkesbury, the sum of One thousand five 
hundred dollars, for their long and faithful service to me, 
provided as to each of them, that he is in my service at 
the time of my death. I also give and bequeath to Mrs. 
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White, widow of my former coachman, if living at the time 
of my death, the sum of One thousand dollars. I also give 
and bequeath to my valet, William Campbell, who has 
served me long and faithfully, the sum of One thousand 
dollars, provided he is in my service at the time of my 
death. I also give and bequeath to each sejrvant in my 
employ at the time of my death, other than those herein¬ 
before named, who shall have been continuously in my 
employ for five years or upwards, the sum of ^ive hundred 
dollars. 

And whereas it has been my pleasure during my lifetime 
to make allowances from time to time to my sister-in-law 
Caroline Lay, wife of Richard Gr. Lay, now for as much as 
such assistance will be cut off by my death, as a substitute 
therefor, so far as the future is concerned, ^ hereby give 
and bequeath to her the sum of Twelve hundred dollars, 
to be paid annually or by monthly payments for ten years 
from the date of the execution of this will. 

And I direct that all inheritance, legacy or succession 
taxes payable on all the gifts and bequests hereinbefore 
contained in this and the two next preceding articles of 
my will, if any, whether state or national, be paid by my 
executor out of my estate, so that said beqhests may be 
free from such taxes. 

Whereas by the early death of my daughter Lena K. 
Morton, unmarried and intestate, I, as her £ole heir and 
next of kin inherited certain real and personal property 
belonging to her at the time of her death, thb proceeds of 
which it has been my will and intention to devote to the 
erection and equipment of a building to be t^sed as a free 
public reading room and library in and for the Village of 
Rhinecliff, to be designated a Memorial Library, and in 
fact to be a perpetual memorial of my said daughter Lena; 
and whereas, in pursuance of this purpose I purchased 
three certain lots of land in said village, knovfri as numbers 
95, 93 and 94, on a map of 160 lots of landj at Boorman, 
now Rhinecliff, more fully described in a deed thereof from 
Elizabeth Farley to myself, dated January 2pth, 1905, and 
recorded in the office of the Dutchess County) Clerk, on the 
21st day of January, 1905, in Book of Deeds, No. 337, at 
page 348, and erected on said premises a buijlding for said 
Memorial Library, and have devoted to the [establishment 
and equipment of the same the proceeds of ttjie property so 
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inherited by me from my said daughter or the full equiva¬ 
lent thereof; and whereas in pursuance of said purpose a 
corporation has been organized under the laws of the State 
of New York, under the name of “Rhinecliff Memorial 
Library,” to carry on said institution, to which corporation 
I have transferred said lots of land and building and 
equipment, I direct my executor to set aside out of my 
estate a fund in money or securities or partly in money 
and partly in securities, to be approved by said cor- 
16 poration, sufficient to yield an annual income of Four 
thousand dollars, and I give and bequeath said fund 
to said corporation to be held by it with power of invest¬ 
ment and reinvestment as a trust fund for the perpetual 
maintenance of said Memorial Library. 

I further direct that any legacy or inheritance taxes 
under the laws of New York or of the United States that 
may be payable upon the provision herein made for said 
charitable purpose shall be a charge upon my estate and 
not upon said funds and property. 

All chattels or articles of personal property belonging to 
me other than bonds, securities or other investments, not 
hereinbefore effectually bequeathed, I give and bequeath 
to my said wife, or, if she shall not survive me, to my chil¬ 
dren to be equally divided between them. 

Fifth. All the rest, residue and remainder of my estate, 
real, personal and mixed, of whatsoever sort or kind the 
same may be and wheresoever the same may be situated, 
of which at the time of my decease I may be seized or pos¬ 
sessed, or in or to which I may then have any right, title, 
estate or interest, I give, devise and bequeath to my said 
executor and trustee hereinbefore named; to have and to 
hold the same in trust, nevertheless, and for and upon the 
several uses and purposes hereinafter declared. To enter 
upon and take possession of the same, and to divide the 
same into as many equal parts or shares as will be equal in 
number to my wife and children whom I may leave me 
surviving, and children of mine deceased at the time of 
my death who shall have left lawful issue me surviving 
and to designate one of the said parts or shares by the 
name of my wife, and one other of said parts or shares by 
the name of each of my said children then surviving, and 
one other of said parts or shares by the name of each 
child of mine then deceased leaving issue then surviving, 
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and to have and to hold that one of the said equal parts 
or shares that is designated by the name of my \Rife during 
the lifetime of my wife, and to receive the rehts, income 
and profits thereof, and to pay and apply the net rents, 
income and profits of the same to the sole and separate 
use of my wife for and during her life, and upo^i her death 
to divide and distribute the capital of said pa?t or share 
in equal proportions, but per stirpes and not per capita , 
among my children then surviving and the lawful issue 
her surviving of any of my children who may then be de¬ 
ceased leaving such issue then surviving, such issue taking 
collectively the same share as a surviving child, !the portion 
so coming to my children then surviving to be added to and 
form part of the shares designated by the naijies of said 
children respectively under the foregoing provisions of - 
this my will, and to be held by my said trustee as part of 
said several shares during the lifetime of sajid children 
respectively, and upon their deaths respectively divided 
among their issue, or in default of issue among my sur¬ 
viving children and the lawful issue of deceasjed children 
as hereinafter provided in respect to the shares set aside 
for them respectively, the portion of the said ^hare desig¬ 
nated by the name of my said wife which would go to the 
descendants of any child of mine who may have j died before 
or after my death leaving issue her surviving, jto be trans¬ 
ferred, conveyed and paid in equal shares to suRh issue re¬ 
spectively, per stirpes and not per capita; and to have and 
to hold the other said equal parts or shares Respectively 
which are designated by the name of my s^id children 
whom I may leave me surviving each during the life¬ 
time of the child whose name it bears, and to receive 
the rents, income and profits thereof, and to a]bply the net 
rents, income and profits of said equ^l parts or 
17 shares respectively to the sole and separate use of 
the respective child whose name it bears, for and 
during the lifetime of said child, and thereafter during 
the lifetime of my said wife if she shall survive said child 
to hold in trust two-thirds of said share and subject to the 
payment of a proportionate part of the payments to and for 
my wife hereinafter provided for to apply th4 net income 
thereof to the use of the lawful issue of such (diild, if any, 
in equal portions, per stirpes and not per capita , and upon 
the death of any such child or upon the death of my said 
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wife, if she shall survive such child, to convey, transfer 
and pay over such equal part or share theretofore held in 
trust for such child, or said two-thirds thereof, as the 
case may be, in equal portions to and among the lawful 
issue of said child then living per stirpes and not per capita, 
and in default of such issue then living, then upon the 
death of such child or upon the death of my said wife, if 
she shall survive such child, to pay over, transfer and 
convey the said equal part or share or said two-thirds 
thereof in equal portions to and among my children then 
surviving, and the lawful issue of deceased children who 
may have died leaving such issue then surviving per stirpes 
and not per capita, to have and to hold the same to my said 
children or their issue, as the case may be, their heirs and 
assigns forever, provided, however, that I authorize either 
of my said children who shall survive me, by her last will 
and testament to direct and appoint that the remaining 
one-third part of the share of such child in my residuary 
estate or any part of said third shall remain in trust in 
the hands of my executor during the life or until the re¬ 
marriage of any husband who may survive such child as 
her husband, and that the net income thereof shall be paid 
or applied to the use of such husband during the residue 
of his life or until his remarriage, and subject to such 
provision, if any, for her said husband, and subject to 
two-thirds of said share being held in trust as aforesaid 
during my wife’s life, I authorize each of my said children 

who mav survive me bv her last will and testament to 
«/ * 

give, dispose of and distribute one-half of her share of 
said residue, of which half the amount, if any, so disposed 
of for the benefit of her husband shall be deemed a part, 
to and among such person or persons, including such hus¬ 
band, and in such proportions as she shall by her said 
last will and testament designate and appoint, but the 
power hereby given and created shall extend only to such 
child’s original share in my residuary estate and not to 
any addition to or accretion thereof from the distribution 
of any other share in my residuary estate. Such appointees 
may be natural persons or corporations, and such appoint¬ 
ment of any part of said two-thirds to take effect only after 
my wife’s death. And in respect to any share or part of a 
share of mv residuary estate held for the benefit of any 
child who shall survive me not disposed of in accordance 
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with the power of appointment hereby given to such child 
and not held in trust after the death of said child during 
my wife’s life or for the benefit of her husband, and in 
respect to any addition thereto as herein provided for, my 
will is that upon the death of said child it shall be equally 
divided among the issue of such child living at the time 
of her death, per stirpes and not per capita, or in default 
of such issue her surviving to and among my other chil¬ 
dren and the issue of any deceased child to be equally 
divided among them, per stirpes and not per cdpita. And 
in respect to such equal parts or shares as shall be desig¬ 
nated by the name of any child of mine who j shall have 
died before me leaving issue me surviving to hold the same 
in trust during my wife’s life if she shall survive me, and 
pay over and apply the whole of the rents, issues and 
18 profits thereof to the use of such issue equally per 
stirpes and not per capita, or in default o£ such issue 
to the use of my other children and the issue <^f deceased 
children equally, per stirpes and not per capita, during the 
lifetime of my wife and upon her death, or on ihy death if 
she does not survive me, to distribute and pay over said 
share to and among such lawful issue then surviving of such 
deceased child in equal portions, per stirpes and not per 
capita, or in default of such issue surviving at the death 
of my wife, or at my death if she does not Survive me, 
to and among my surviving children and the Issue of de¬ 
ceased children, per stirpes and not per capita. 

During the lifetime of my said wife, before applying to 
the use of my said wife and of my several children who may 
survive me, and of the issue of deceased children who may 
survive me or their successors in interest, th^ income of 
the several shares designated by their names Respectively 
or the part thereof held in trust, there shall be paid to my 
said wife from such income in equal monthly payments the 
sum of Fifty thousand dollars per annum, to be charged 
in equal proportions upon the said shares or paifts of shares 
for the time being designated by the names of iny wife and 
surviving children and the issue of deceased jchildren re¬ 
spectively, and there shall also be applied to the use of my 
said wife from the income of said shares respectively in 
equal proportions the sum of Twenty-four thousand dollars 
per annum also in equal monthly payments for the purpose 
of keeping in good order and condition the place called 
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“Ellerslie”, in the town of Rhinebeck, Dutchess County, 
New York, belonging to my said wife, its buildings and 
grounds, and the personal property now or hereafter be¬ 
longing to and connected therewith, and for the purpose 
of restoring whatever of such property may become worn 
out by use or worthless, my desire being that during the 
lifetime of my wife said place may be and continue as a 
summer residence for my said wife and such of my family 
as she may choose to have living with her, in substantially 
the same condition as the same shall be in use at the time 
of my death, together with such further sum as shall be 
necessary during my wife’s lifetime to pay and discharge 
all taxes assessed upon the dwelling house belonging to 
my wife and now occupied by us on Fifth Avenue in the 
City of New York, so long as she shall continue to own the 
same, and such further sum as shall be necessary during 
my wife’s life to pay and discharge all taxes assessed on 
said country place and property. In case a trust shall 
be created for a husband as herein provided such trust fund 
shall bear 1 its proportionate part of said charges on the 
share from which it is taken, my intention being that each 
child’s share shall bear an equal part of said charges. In 
indicating the purpose of the foregoing bequest and annui¬ 
ties I do not intend to restrict the absolute nature thereof, 
or to render mv said wife or her estate liable to account for 
the use or application thereof. 

It is my will and I also direct my executor and trustee 
to render accounts to beneficiaries and pay over income at 
least as often as quarter-yearly. 

Notwithstanding the trusts hereinbefore set forth it shall 
be lawful for my said executor on the request in writing of 
any child of mine and upon the approval in writing of the 
co-trustees for said child hereinafter provided for or of 
any two of them from time to time thereafter to pay, trans¬ 
fer and convey or set over, if the use of the money has the 
approval of said co-trustees or two of them, to such child 
for her own absolute use and benefit any part or parts not 
exceeding altogether Two hundred thousand dollars of the 
capital of the part or share designated by the name of such 
child, but such transfer shall not affect or diminish 
19 the proportion which such child’s share shall bear 
of said annuities of Fifty and Twenty-four thousand 
dollars, or of said taxes, to be paid as aforesaid, and any 
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such amounts so paid to any child shall be deeJned to be a 
part of that portion of her share over which she jias a power 
of appointment as herein provided, and such power shall 
extend or apply only to such portion diminished by the 
amount so paid. 

Before applying to the use of my children or issue the 
income of their respective shares of my residuary estate, 
there shall be paid after the death of my wife to such of 
my unmarried daughters or daughter as by nrjr wife’s will 
shall be entitled to occupy “Ellerslie” as a holme, the sum 
of Twelve thousand dollars per annum in equkl quarterly 
or monthly payments to be equally apportioned land charged 
upon and deducted from the income of the several shares 
or parts of shares remaining in trust from time to time, 
the said sum to be used by them or her in the care and main¬ 
tenance of the farm and garden at “Ellerslie”, said pay¬ 
ment, however, to continue no longer than “Ellerslie” shall 
be so used, nor longer than the lives of my daughters Helen 
and Mary and the survivor of them. 

And with a view of securing for the benefit of my children 
the advice and counsel of personal friends who! can exercise 
discretion in family affairs more satisfactorily than a Board 
of Trustees of a corporation can do, I herebjl appoint my 
friend Charles H. Allen, of Lowell, Massachusetts, my 
nephew, Morton Minot, of Brockport, New York, and my 
friend Bronson Winthrop, of the City of New York, jointly 
with my executor, the Guaranty Trust Company of New 
York, trustees for my several daughters of the several 
shares of my residuary estate, set aside by my will for 
their benefit during their lives respectively,; and of any 
said co-trustees not being required to g;ve bonds 
additions thereto, herein provided for A . An|d I authorize 
and empower my said individual trustees, or such of them 
as shall accept the trust, or the survivors oi* survivor of 
them or their successors as hereinafter provided, to deter¬ 
mine in their or his discretion to what extent the income 
of my said daughters’ shares in my residuarV estate shall 
be paid by my executor to them personally and to what 
extent the same shall be and in what way otherwise applied 
to their use, and my executor shall and is hereby directed 
in the payment and application of such income to follow 
the written instructions of my said individual trustees or 
of such of them as shall accept said trust or [ the survivors 
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or survivor of them from time to time in this respect. In 
the absence of such instructions, however, payment to my 
said daughters personally shall be deemed to be the proper 
application of such income to their use. I also direct that 
the power of appointment herein given to my said daugh¬ 
ters over one-half of her original share of my residuary 
estate, including as part thereof, if she shall so by will 
direel the continuance of the trust during the life or until 
the re-marriage of a husband over not exceeding one-third 
of her original share, shall be subject to the approval in 
writing of my said individual trustees or such of them as 
shall accept the trust, or the survivors or survivor of them, 
such approval to be indicated by endorsement on any such 
will, signed by such individual trustees or the survivors 
or survivor of them, or by separate paper approving 
a particular testamentary disposition or dispositions 
made or to be made bv either of mv said daughters. 
My said iiidividaul trustees or such of them as shall 
accept the trust, or the survivors or survivor of them, 
are empowered by an instrument under their or his hand 
and seal and duly acknowledged, from time to time to 
20 appoint a successor to either of them who may decline 
said trust or may die or resign before the complete 
execution of the trust, and such successor when so ap¬ 
pointed on acceptance of the trust in case of a vacancy 
which has happened or shall happen, shall have and exer¬ 
cise all the powers hereby given to said individual trustees 
jointly with the remaining or surviving individual trustees 
or trustee, including the power to appoint successors as 
aforesaid. If at any time there are three such individual 
trustees competent to act, any two of the three may perform 
any act which the three might perform. My executor shall 
be alone responsible for the care and custody of the securi¬ 
ties and property constituting the trust funds so to be held 
in trust for my daughters, but all investments and reinvest¬ 
ments shall be subject to the approval of said individual 
trustees or two of them. 

Sixth. My said executor and trustee shall have power to 
change investments and from time to time sell either by 
public or private sale on such terms as it shall see fit, any 
property, real or personal, belonging to my estate or to any 
of the trust estates created by my will, and to execute, ac¬ 
knowledge and deliver to the purchaser or purchasers good 
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and sufficient conveyances of any real estate, ^nd proper 
instruments of transfer or assignment of any personal 
property so sold, and no purchaser from said trustee shall 
be bound to see to the application of the purchase money. 

Said executor and trustee is also fully authorised and em¬ 
powered to lease any part or parts of my said r^al estate or 
any real estate constituting part of any trust fjind created 
under this my will for any term or terms of years with or 
without the right of renewal for subsequent terms, and with 
such covenants and conditions as it shall deem to be for the 
interest of my estate or of such trust estate and to execute 
and deliver any and all proper and needful instruments to 
give effect thereto, which leases shall be operative and valid 
notwithstanding the termination of said trustjs as to the 
whole or any undivided part of said property and the rights 
and title of all persons taking or to take undef;* the provi¬ 
sions of this my will shall be subject to the rights and title 
of the lessees thereof or their assigns. Said ejxecutor and 
trustee is also authorized to retain for the purpose of the 
trusts hereinabove created any property real or personal 
forming part of my estate at the time of my death and may 
with the approval of the executive committee of the said 
executor, said Trust Company, invest any mopeys coming 
into its hands requiring investment, in bonds secured by 
mortgages on real estate in any state of the United States 
or in the District of Columbia, in the stock of dividend pay¬ 
ing corporations and in the bonds of the United States, or 
of any of the several states of the United States, or of the 
cities or towns in the said several states, or of railway or 
other corporations. In making payments, dividends or trans¬ 
fers of property to and amongst the beneficiaries under the 
said trusts, or the shares into which my estate is to be di¬ 
vided under the foregoing provisions of this my will, the 
said executor is empowered to make the same either in cash 
or in any property, real or personal, belonging to my estate 
or any interest therein, at such valuation as it may affix 
thereto, and such valuation made by it shall be conclusive on 
all persons; but the exercise of the powers $iven in this 
clause of my will to my said executor or to it as trustee, 
where it affects the interests of the trust fund^ created for 
my daughters for which there are co-trustees fehall be sub¬ 
ject to the approval of said co-trustees or two bf them; and 
it is my will that if any bonds, stocks or securities for the 
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time being forming part of my estate shall have been 
21 purchased at a premium the said trustee may pay out 
all the income arising from such bonds, stocks, shares 
or other securities to the person or persons entitled to the in¬ 
come thereof, without retaining any part of such income 
to form a sinking fund for the re-payment of such premium. 
And my will is and I direct that all inheritance, transfer, 
legacy or succession taxes, whether state or national, that 
shall become payable upon the annuities and other pay¬ 
ments contained in the preceding article of my will and to 
be made to or for the benefit of my wife and charged therein 
upon the shares of my residuary estate be paid out of my 
estate so that said annuities and other sums payable under 
said article to her or for her benefit shall be paid in full, 
free of any such inheritance, transfer, legacy or succession 
taxes, state or national. 

And whereas an important part of my estate consists of 
shares of the said Guaranty Trust Company of New York, 
I hereby direct that the power of the Guaranty Trust Com¬ 
pany as executor or as trustee of any trust under my will 
to vote on any such shares shall be exercised only with the 
approval of the co-trustees for my daughters’ shares or any 
two of them. 

Seventh. It is also my will and I, hereby declare all the 
legacies or other provisions herein made, or which shall, ex¬ 
cept as herein otherwise provided, enure to or for the benefit 
of any female shall be taken by such female upon her indi¬ 
vidual receipt therefor, and held by her in her own right as 
and for her sole and separate estate, free from the debts or 
control of any husband. 

Eighth. The provisions hereinbefore made for the bene¬ 
fit of my wife are intended and hereby declared to be in lieu 
of her dower and all other rights and interests which she 
may have by law in my property or estate, and are to be 
accepted by her in place of such dower and all her other 
rights and interests in my said property and estate. 

Ninth. I hereby revoke all wills heretofore made by me. 
If any provision of this my will shall become inoperative 
or invalid as to any portion of my estate by reason of any 
undue suspension of the power of alienation or postpone¬ 
ment of the absolute vesting thereof or otherwise, such in¬ 
validity shall not affect any other portion thereof or pro¬ 
vision herein. 
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In witness whereof I have hereunto set my harjd and seal 
this twenty-ninth day of June, in the year One thousand, 
nine hundred and ten. 

[seal.] LEVI P. MbRTON. 

Signed, sealed, published and declared by the said Testa¬ 
tor as and for his last Will and Testament in the presence of 
us, who in his presence and in the presence of £ach other, 
and at his request, have hereunto subscribed ouj~ names as 
witnesses this 29th day of June 1910, eight words being in¬ 
terlined on page 17, and the word “that” being stricken out 
on page 21, before execution. 

WM. G. CHOATE, 

40 W. 59th St. N. York City. 

WALTER R. H. HARDINGHlAM, 

Plainfield, N. J. 

NELSON SHIPMAN, 

40 Wall St., N, Y. City. 

i 

22 I, Levi Parsons Morton, of Washington,! in the Dis¬ 
trict of Columbia, formerly of Rhinecli^F, Dutchess 
County, in the State of New York, make this Codicil to my 
last Will and Testament made and executed the 29th day 
of June, 1910. 

First. I hereby revoke the appointment of the Guaranty 
Trust Company of New York to be the executor of and 
trustee under my will, and I nominate, constitute and ap¬ 
point as executors of my will, my friend Charles H. Allen, 
of Lowell, Massachusetts, my nephew Morton Minot of 
Brockport, New York, and my friend Bronsop Winthrop, 
of the City of New York, giving to them or to siich of them 
as shall qualify and the survivors or survivor of them, all 
the powers conferred by my said will upon my “said execu¬ 
tor, and I appoint the American Security and Trust Com¬ 
pany, of Washington, in the District of Columbia, to be the 
trustee under my said will in the stead and jtlace of the 
Guaranty .Trust Company of New York, with said Allen, 
Minot and Winthrop as co-trustees thereunder ^ giving and 
confirming to my said trustee herein named an4 to said co¬ 
trustees the same power and authority in all respects that 
the trustee named in my said will and said co-trustees are 
given respectively by my said will; and I Request that 
neither of my said executors nor my said trustee or co- 
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time being forming part of my estate shall have been 
21 purchased at a premium the said trustee may pay out 
all the income arising from such bonds, stocks, shares 
or other securities to the person or persons entitled to the in¬ 
come thereof, without retaining any part of such income 
to form a sinking fund for the re-payment of such premium. 
And my will is and I direct that all inheritance, transfer, 
legacy or succession taxes, whether state or national, that 
shall become payable upon the annuities and other pay¬ 
ments contained in the preceding article of my will and to 
be made to or for the benefit of my wife and charged therein 
upon the shares of my residuary estate be paid out of my 
estate so that said annuities and other sums payable under 
said article to her or for her benefit shall be paid in full, 
free of any such inheritance, transfer, legacy or succession 
taxes, state or national. 

And whereas an important part of my estate consists of 
shares of the said Guaranty Trust Company of New York, 
I hereby direct that the power of the Guaranty Trust Com¬ 
pany as executor or as trustee of any trust under my will 
to vote on any such shares shall be exercised only with the 
approval of the co-trustees for my daughters’ shares or any 
two of them. 

Seventh. It is also my will and I, hereby declare all the 
legacies or other provisions herein made, or which shall, ex¬ 
cept as herein otherwise provided, enure to or for the benefit 
of any female shall be taken by such female upon her indi¬ 
vidual receipt therefor, and held by her in her own right as 
and for her sole and separate estate, free from the debts or 
control of any husband. 

Eighth. The provisions hereinbefore made for the bene¬ 
fit of my wife are intended and hereby declared to be in lieu 
of her dower and all other rights and interests which she 
may have by law in my property or estate, and are to be 
accepted by her in place of such dower and all her other 
rights and interests in my said property and estate. 

Ninth. I hereby revoke all wills heretofore made by me. 
If any provision of this my will shall become inoperative 
or invalid as to any portion of my estate by reason of any 
undue suspension of the power of alienation or postpone¬ 
ment of the absolute vesting thereof or otherwise, such in¬ 
validity shall not affect any other portion thereof or pro¬ 
vision herein. 


BRONSON WINTHROP ET AL. 


31 


In witness whereof I have hereunto set my haiid and seal 
this twenty-ninth day of June, in the year Onp thousand, 
nine hundred and ten. 

[seal.] LEVI P. M0RTON. 

i 

Signed, sealed, published and declared by the feaid Testa¬ 
tor as and for his last Will and Testament in the presence of 
us, who in his presence and in the presence of bach other, 
and at his request, have hereunto subscribed ouk* names as 
witnesses this 29th day of June 1910, eight worc|s being in¬ 
terlined on page 17, and the word “that” being stricken out 
on page 21, before execution. 

WM. G. CHOATE, j 

40 W. 59th St. N. Ylork City. 

WALTER R. H. HARDIN OBI AM, 

Plainfield, N. J. 

NELSON SHIPMAN, 

40 Wall St., Nl Y. City. 


22 I, Levj Parsons Morton, of Washington! in the Dis¬ 
trict of Columbia, formerly of Rhinecliff, Dutchess 
County, in the State of New York, make this Codicil to my 
last Will and Testament made and executed the 29th day 
of June, 1910. 

First. I hereby revoke the appointment of the Guaranty 
Trust Company of New York to be the executor of and 
trustee under my will, and I nominate, constitute and ap¬ 
point as executors of my will, my friend Charles H. Allen, 
of Lowell, Massachusetts, my nephew Mortoii Minot of 
Brockport, New York, and my friend Bronsoii Winthrop, 
of the City of New York, giving to them or to speh of them 
as shall qualify and the survivors or survivor pf them, all 
the powers conferred by my said will upon my| said execu¬ 
tor, and I appoint the American Security and Trust Com¬ 
pany, of Washington, in the District of Columbia, to be the 
trustee under my said will in the stead and place of the 
Guaranty .Trust Company of New York, with said Allen, 
Minot and Winthrop as co-trustees thereunder j giving and 
confirming to my said trustee herein named an<jl to said co¬ 
trustees the same power and authority in all rbspects that 
the trustee named in my said will and said coJtrustees are 
given respectively by my said will; and I Request that 
neither of my said executors nor my said trustee or co- 
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trustees nor any co-trustee appointed to fill a vacancy as in 
my will provided, be required to give any bonds, nor shall 
any executor or trustee be liable except for his own neglect 
or default I make this change for reasons of convenience, 
having removed my residence and domicile to Washington, 
in the District of Columbia. 

Secondly. I hereby revoke the provision in the Fourth 
Article of my will, which directs my executors to set aside 
out of my estate a trust fund given by my said will to the 
“Rhinecliff Memorial Library”, a corporation organized 
under the laws of New York, inasmuch as I have already 
provided a sufficient maintenance fund for the Memorial Li¬ 
brary of said Corporation. 

Thirdly. I revoke anv codicils heretofore made to mv 
said will of June 29th, 1910, and I declare the said will as 
modified by this Codicil to be my last Will and Testament. 

In witness whereof I have hereunto set mv hand and seal 
at the City of New York, on this 30th day of March, in the 
year Nineteen hundred and eleven. 

[seal.] LEVI P. MORTON. 

\ 

Signed, sealed, published and declared by the said Testa¬ 
tor to be a Codicil to his last Will and Testament in the 
presence of us, who in his presence and in the presence of 
each other, have at his request, hereunto subscribed our 
names as witnesses this 30th day of March 1911. 

WM. G. CHOATE, 

40 W. 59 tin St. N. York City , 
NELSON SHIPMAN, 

40 Wall Street , New York City , 

! WALTER R. H. HARDINGHAM, 

Plainfield, N. J. 

23 I, Levi Parsons Morton, of the city of Washing¬ 
ton, in the District of Columbia, make, publish and 
declare this to be a Codicil to my last Will and Testament, 
made and executed on the Twenty-ninth day of June, in 
the year Nineteen hundred and ten. 

First. I hereby modify the provisions of my said will in 
respect to the disposition of my residuary estate as fol¬ 
lows: Whenever and as often as under the provisions of 
my will, any portion of the share of the residuary estate 
set aside for either of my daughters, not disposed of by 
her under the power given to her in that behalf, would vest 


BRONSON WINTHROP ET AL. 


33 


absolutely in another of my daughters, I direct that, so 
far as such portion consists of personal property or of 
real estate in the District of Columbia, it be h^ld in trust 
by my trustee during the life of such other daughter, and 
that the net income thereof be applied to her use, with the 
same powers and duties on the part of said trustee and the 
co-trustees in respect thereto as in respect to t}ie share of 
my residuary estate given for her benefit by my said will, 
and that upon her death the same be equally divided, per 
stirpes and not per capita among her issue then surviving, 
and in default of issue then surviving among my other 
daughters then surviving and the issue then surviving of 
any deceased daughters, subject however as t<} surviving 
daughters to the provisions of this Codicil in relspect to its 
being held in trust during their lives, with like remainder 
over upon their deaths. 

My purpose in making this change is to carry out more 
effectually than I could do as a citizen of New York, my 
general purpose to keep my estate in my owi} family so 
far as I may do so lawfully and consistently with the power 
which I have given my daughters to dispose by will sub¬ 
ject to the approval of the co-trustees named in or ap¬ 
pointed conformably to my will, of one-half of their origi¬ 
nal shares in my residuary estate. 

Secondly. I hereby declare my said will of Juhe 29, 1910, 
as modified by the codicil thereto made and Executed by 
me on the 30th day of March, 1911, and by this! Codicil, to 
be my last Will and Testament. 

In witness whereof I have hereunto set my hatid and seal 
this fourteenth day of June, in the year Nineteen hundred 
and eleven. 

LEVI P. MORTON, [seal.] 

i 

Signed, sealed, published and declared to be a Codicil to 
his last Will and Testament, by said Testator in the pres¬ 
ence of us, who in his presence and in the presence of each 
other, and at his request, have hereunto subscribed our 
names as witnesses this 14th day of June, 191li 

WM. G. CHOATE, 

40 W. 59 tin St., N. York City. 
NELSON SHIPMAN, 

40 Wall St., N\ Y. City. 
WALTER R. H. HARDINGEtAM, 

Plainfield, N. J. 
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24 I, Levi Parsons Morton, of Washington, in the 
District of Columbia, make this third Codicil to my 
last Will and Testament, on June 29th, 1910. 

The co-trustees of my several daughters’ shares in my 
residuary bstate are hereby authorized in determining in 
what manner income may be applied to their use, to direct 
its application to the use of or for the benefit, maintenance 
or education of the families of my said daughters, whether 
separated from them or not, in a manner suitable to their 
condition in life, and such application shall be deemed an 
application to the use of said daughters within the mean¬ 
ing of the provisions of my will relating thereto. 

In witness whereof I have hereunto set my hand and seal 
this 24th day of June, in the year Nineteen hundred and 
eleven. 

! LEVI PARSONS MORTON, [seal.] 

Signed, sealed, published and declared by the said Testa¬ 
tor as and f.or a Codicil to his last Will and Testament 
dated the 29th day of June, 1910, in the presence of us, 
who in his presence and in the presence of each other, and 
at his request, have hereunto subscribed our names as wit¬ 
nesses this 24th day of June, 1911. 

HENRY H. PEARSON, 

Rhinecliff, N. Y. 
WILLIAM W. HUGHES, 

Rhine cliff, N. Y. 


25 Schedule B. 

Copy of the Last Will and Testament of Mary Morton. 

I, Mary Morton, of “Bynden Wood”, in Lower Heidel¬ 
berg Township, near Wernersville, in the County of Berks, 
Pennsylvania, single woman, do hereby make and publish 
this, my last will and testament, hereby revoking and de¬ 
claring null, void and of no effect any and all wills, or in¬ 
struments in writing in the nature thereof, by me at any 
time heretofore made. 

Item I. I direct that all estate, inheritance, legacy, suc¬ 
cession, transfer and like taxes, imposed under the law’s of 
any State or of the United States upon or upon account 
of any property passing under or in accordance with the 
provisions of this my will, and under any codicil or codi- 
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oils hereto that may hereafter be executed by nie, shall be 
first paid out of the corpus of my estate and/or-)-as herein¬ 
after more particularly provided—the corpus of any fund 
or funds over which at the time of my death I shall have 
the power of testamentary disposition, to the epd that the 
respective legatees and devisees herein and thjerein men¬ 
tioned shall receive the property and sums to tliem respec¬ 
tively devised and bequeathed, or directed to bejpaid, with¬ 
out any deduction for or upon account of any such tax or 
taxes. 

Item II. I give and bequeath— 

(a) My larger string of pearls and the pearl pendant 

given me by my sister Alice at the time of liei 4 marriage, 

to my niece, Alice Margaret Mary Rutherfurd, daughter 

of my sister Alice Rutherfurd, if she shall be living at the 

time of my decease; if she shall not survive m^, then and 

in such case I bequeath the said string of pearl ip and pearl 

pendant to the oldest of the children of my said Sister Alice 

Rutherfurd who shall survive at the time of mv decease. 

* 

(b) To my sister Edith Eustis, the new testament given 
me by my mother and which has my name od its cover, 
the autograph letter of Carlyle, the framed phdtograph of 
Dante which belonged to my sister Lena, and the gold 
frame and photograph of my mother. 

(c) The necklace of fifty-three (53) pearls which for¬ 
merly belonged to my sister Lena and whi^h was be¬ 
queathed to me by my mother, to Margaret Eustis the sec¬ 
ond daughter of my sister Edith Eustis, if she shall sur¬ 
vive me; if she shall not survive me, then to the eldest of 
the younger sisters of my said niece Margarei who shall 
be living at the time of my decease. 

(d) To my adopted son, Lewis Peter Morton, all flat and 
other silver marked with my father’s initials (L- P. M.) or 
crest; and to my adopted daughter Miriam Morton all flat 
hammered silver plate marked “M” or belonging to that 

set. 

26 I make no other gifts or bequests, whether of 
money, securities or other property, to m^ sisters or 
to the members of their families, not on accohnt of any 
lack of love or affection for them, but solely because I con¬ 
sider them already sufficiently provided for. 

Item III. Whereas, in and by two certain agreements, in¬ 
dentures or deeds of trust,—the one bearing date on or 


36 


CHARLES J. HEPBURN VS. 


about November 9th, 1899, between my father, Levi P. Mor¬ 
ton, then of Rhinebeck, Dutchess County, New York, and 
the Morton Trust Company, Trustee, of New York City, 
and the other dated on or about October 14th, 1904, be¬ 
tween myself and the said Morton Trust Company, Trustee 
(the Trustee under both the said deeds of trust now being 
the Guaranty Trust Company of New York)—it is provided 
that I shall have the power by testamentary provision or 
appointment to make disposition in my last will and testa¬ 
ment of the entire corpus of the said two trust funds: Now, 
therefore, in the exercise of each and both of the said 
powers of appointment in the said two indentures or deeds 
of trust granted to and/or reserved by me, I do hereby ap¬ 
point the executor of this my last will and testament, and I 
do hereby direct that the entire corpus of each of the said 
two trust funds—or such parts thereof over which at the 
time of my death I shall have power of appointment, if less 
than the whole thereof—shall be conveyed, assigned and 
transferred, delivered and paid to the executor of this, my 
last will and testament, to be by him converted into cash, 
and such cash proceeds to be by him disbursed and dis¬ 
tributed in the manner following, and not otherwise, to-wit: 

1st. To pay therefrom all estate, inheritance, legacy, suc¬ 
cession and like taxes, imposed under the laws of any State 
or of the United States upon or upon account of any prop¬ 
erty passing under or in accordance with the provisions 
of this my will, and under any codicil or codicils hereto that 
may hereafter be executed by me, including any and all 
such tax or taxes that may be due by or assessed against 
my estate upon account of any funds or property whatso¬ 
ever passing under a general power of appointment exer¬ 
cised by me—as in Item I hereof provided for. 

2nd. Out of the balance then remaining, next to pay all 
my just debts and funeral expenses as soon as may be 
after mv decease. 

3rd. Next thereafter, to pay therefrom the entire cost of 
administration of my estate, including an executor’s com¬ 
mission of four per cent (4%) on corpus and five per cent 
(5%) on income, and all counsel fees. 

4th. Next to pay therefrom all bequests of money bv me 
made in the following Items, numbered 44 IV” and “V,” of 
this my will, and as well any and all such bequests as shall 
bv me hereafter be made in anv codicil or codicils to this, 
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my will. If the balance of the corpus of the sajd two trust 
funds remaining after the payments made in accordance 
with the provisions of sub-paragraphs “1st.”, j‘2nd.”, and 
“3rd” of this Item III shall not be sufficient tb pay all of 
such bequests, then it shall be applied to the payment 
thereof in the order in which the said bequesjts shall ap¬ 
pear in this will and any such codicil or codicijs—bequests 
in this my will to take precedence over those in the 
codicil, and those in an earlier codicil over those in later 
codicils. 

27 5th. The remainder of the corpus of tjhe said two 
trust funds, and each of them, for any feason what¬ 
soever not expended in accordance with the provisions of 
the foregoing subparagraphs numbered “1st”, “2nd”, 
“3rd” and “4th” of this Item III, I direct shall by my 
executor be divided into as many equal parts shares as 
shall equal the number of children that shal} have been 
adopted by me during my lifetime and that stall me sur¬ 
vive and as well the number of such adopted children that 
shall have died prior to my own decease but leaving lawful 
issue me surviving but not including thereamong my 
adopted son, William Hayes Morton, nor his issue; and I 
do give and bequeath one of said equal parts or shares to 
each of such adopted children as shall me survive and one 
of such shares to the said issue me surviving of any such 
adopted child as shall die prior to my own decease, such 
share to be equally divided between such issue, per stirpes. 
The said gifts shall vest absolutely in the saiti respective 
legatees as of the date of my death; provided, however, 
that if any thereof at the time of my death sh^ll not have 
attained his or her majority, the share or shares of such 
one or ones shall be paid by my executor tb my friend 
Charles J. Hepburn and the Girard Trust Company, both 
of the City of Philadelphia, Pennsylvania, or "he survivor 
of them, in trust, to keep the same invested, an^ to pay the 
net income thereof or therefrom to or for the u^e and bene¬ 
fit, maintenance, education and support, of such minor dur¬ 
ing his or her minority, the principal of his lor her said 
share to be paid to him or her, absolutely, upon the attain¬ 
ment of his or her majority. 

It is my intention that the exercise by me in Ijhis Item III 
of the powers of appointment in each of the said deeds of 
trust to me granted or by me reserved shall apply to each 
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of the said trusts to the same extent and in all respects 
with the same force and effect as though exercised sepa¬ 
rately in identical provisions as to each of the said trusts. 
And in the event that any question should arise as to the 
order in which the funds of the respective trusts shall be 
applied under the foregoing provisions of this item III, I 
direct that the corpus of the first trust—that established 
by the deed from my father—shall be first applied, dis¬ 
bursed and distributed in accordance with the preceding 
directions in this Item III given and in the order as set 
forth; and onlv after the exhaustion in such manner thereof 
shall the funds of the second trust—that created bv deed 
from myself—be thereto applied. 

Item IV. As,—believing the same will be best for his 
happiness and future benefit,—I have agreed to relinquish 
my formally adopted son, William Hayes Morton for 
adoption by my friends, William Hazlett Minor and his 
wife Mary Minor, at present of 1504 South Orange Street, 
Riverside, California—they having agreed formally to 
adopt him,—I do provide and direct as follows, to-wit: 

If the said William Hazlett Minor and his said wife Mary, 
or the said William Hazlett Minor alone, at the time of my 
death, shall have formally adopted the said William Hayes 
Morton, or if prior to my death shall not have adopted him 
but shall sP adopt within sixty days thereafter, then I do 
give and bequeath to the said William Hazlett Minor the 
sum of Ten Thousand Dollars ($10,000.) in trust, to keep 
the same invested and the income thereof and therefrom 
to apply to and for the care, maintenance and educa- 
28 tion of the said William Hayes Morton during his 
minority and the principal thereof to be paid to him 
absolutely upon attaining his majority. The income shall 
be disbursed by the said trustee for his benefit in such man¬ 
ner as in his sole and absolute discretion he shall see fit, 
without liability upon his part, to account therefor or for 
any part thereof to him or to any other person or Court; 
and he shall not be requied to give security for the prin¬ 
cipal of said bequest. 

If prior to my death or within sixty days thereafter my 
said formerly adopted son shall not be adopted by the said 
William Hazlett Minor and his said wife, or by the said 
William Hazlett Minor alone, or if during my lifetime he 
shall be adopted by any other person—then and in any such 
case, I give and bequeath the said sum of ten thousand dol- 
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lars ($10,000.) to the Girard Trust Company] of Phila¬ 
delphia, Pennsylvania, in trust, to keep the sanJe invested, 
and to apply the net income therefrom to the (hare, main¬ 
tenance and education of the said William Hayes Morton 
during his minority, the principal thereof to pe paid to 
him absolutely upon his attaining his majority. I make 
this bequest in lieu of any other interest in my estate to 
the said William Hayes Morton, it being my intention that 
he shall have and receive nothing from my estate in addi¬ 
tion thereto. And Whereas, elsewhere in this my will, I 
make various provisions for children that shall have been 
formally adopted by me during my lifetime apd/or their 
issue, I do hereby direct that neither the said William 
Hayes Morton nor his issue shall be considered or treated 
as included within any such provisions or entitled to any 
benefit thereunder or therefrom. I have made ijn this Item 
IV the full provision I intend to make for the said William 
Hayes Morton; and wherever elsewhere in this jvill, or any 
codicil hereto that may hereafter be execute4 bv me, I 
refer to or make provision for adopted children and/or 
their issue, I declare it to be my intention that the same 
shall in no instance be construed as referring to or in¬ 
cluding the said William Hayes Morton or his jissue. 

: 

Item V.—I give and bequeath— j 

(a) To Minnie Gerhard, now or late of 1^51 Spruce 
Street, Reading, Pennsylvania, the sum of Fifty thousand 
Dollars ($50,000). If the said Minnie Gerhard shall die 
prior to my own decease, then and in such event I do give 
and bequeath the said sum of Fifty Thousand Dollars 
($50,000) to her sister, Eva Mabel Castor, wife of Ellis R. 
Castor, at present of No. 1251 Spruce Streep, Reading, 
Pennsylvania, if she shall be living at the timp of my de¬ 
cease ; and if the said Eva Mabel Castor shall also be dead 
at the time of mv decease but leaving issue of her me then 
surviving, then and in such event I give and bequeath the 
said sum of Fifty Thousand Dollars ($50,000) to such then 
surviving issue of the said Eva Mabel Castor, to be dis¬ 
tributed among them in equal shares, per stirpis. 

(b) To Temple L. Perry, now of 2402 Twentieth Street, 
N. W., Washington, D. C., the sum of Twenty-fipe thousand 
Dollars ($25,000). 
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(c) To my former maid, Mary Vigis, now or late of 
Felixstowe, England, the sum of Twenty Thousand Dollars 
($20,000). 

(d) To Sarah Yocum, now or late of Ridley Park, Penn¬ 
sylvania, the sum of Ten Thousand Dollars ($10,000). 

29 (e) To Helen Macarow O’Brien, of Kingston, 

Canada, the sum of Ten Thousand Dollars ($10,000). 

Item VI. I give and bequeath unto my Executor herein¬ 
after named all my household furniture and furnishings, 
plate, books, bric-a-brac and other like personal effects 
wheresoever situated, except such as may constitute the fur¬ 
nishings of the resort known as “Bvnden 'Wood”, and shall 
not have come to me from my father or my mother; and also 
all my clothing, jewelry and other articles of personal use 
and adornment—not in this will or any codicil hereto other¬ 
wise specifically disposed of—with directions to him to dis¬ 
tribute the same in accordance with the instructions con¬ 
tained in a loose-leaf memorandum book now in my posses¬ 
sion and that will be found among my private papers after 
my decease—such book being identified bv an entrv therein 
in type-writing, signed by me, referring to this Item VI of 
this my will, and each page thereof containing such instruc¬ 
tions being entirely in my handwriting and signed by me. 
Any such articles, directions as to which do not appear in 
said memorandum book, shall by my executor be divided, at 
their appraised value, as nearly equally as possible, between 
my adopted son, Lewis Peter Morton, and my adopted 
daughter, Miriam Morton, one-half thereof to each abso- 
lutelv. If tliev are of sufficient age at the time of mv death to 
indicate a choice their wishes should be consulted in such 
division. 

Item VII. I do give and devise unto Jack Castor, son of 
Ellis ft. Castor, of Reading, Pennsylvania (and nephew of 
the said Minnie Gerhard), all the lots by me at present owned, 
situate in the First Addition to South La Jolla, San Diego 
County, California,—being known as Lot 9, Lot 10, southerly 
twenty feet of Lot 11, northerly ten feet of Lot 11, southerly 
tvrenty feet of Lot 12, Lot 13, southerly ten feet of Lot 15 
and southerly ten feet of Lot 17, all in Block 9,—to have and 
to hold to him, the said Jack Castor, and his heirs and as¬ 
signs forever. 

Item VIII. Whereas, in and by the last will and testament 
of my father, Levi Parsons Morton, formerly of Rhinecliff, 


BRONSON WINTHROP ET AL. 


41 


Dutchess County, New York, and of Washington, District of 
Columbia, now deceased, it is provided, (In Clausfe 4 ‘Fifth” 
thereof), as to each of his daughters him surviving, that she 
may by her last will and testament give, dispose bf and dis¬ 
tribute one-half of the original share of the residue of his 
estate by his said will given in trust for her benefit during 
her life, to and among such persons and in such proportion 
as she shall by such last will and testament designate and 
appoint,—subject, however, to the following provisions, viz: 

“I also direct that the power of appointment herein given 
to my said daughters over one-half of her original share of 
my residuary estate * * * shall be subject to thb approval 
in writing of my said individual trustees, or suchlof them as 
shall accept the trust, or the survivors or survivor of them, 
such approval to be indicated by endorsement on any such 
will, signed by such individual trustees or the siirvivors or 
survivor of them, or by separate paper approving a par¬ 
ticular testamentary disposition or dispositions inade or to 
be made by either of my said daughters.” 

And Whereas, the now surviving individual trustees un¬ 
der the will of my father have duly and formally, by separate 
paper, approved the testamentary disposition by me 
30 in this will hereinafter made in partial exercise of 
such power of appointment: I 

Now, therefore, in partial exercise of the saijd power of 
appointment, I do hereby appoint and bequeath^— 

j 

so much of one-half of the principal of that original share 
of my father’s residuary estate which was gjven by my 
father’s will in trust for my benefit, and whichj consists of 
property other than real property in the State o^ New York 
or the proceeds of sale or other disposition <j>f said real 
property, as shall remain after deducting from the said one- 
half the sum of One hundred and sixty-five thousand dollars 
($165,000), (which said sum of $165,000 has heretofore been 
paid to me out of the said one-half), and shall not exceed 
the total sum of Seven hundred and fifty thousand dollars 
($750,000); except that, in the event that I shall survive my 
sister, Helen Morton, then, and only in such evbnt, the said 
total sum by me here so appointed shall not excjeed the sum 
of Six hundred thousand dollars ($600,000) instead of the 
aforesaid total sum of Seven hundred and fifty thousand 
dollars ($750,000)— 
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(c) To my former maid, Mary Vigis, now or late of 
Felixstowe, England, the snm of Twenty Thousand Dollars 
($20,000). 

(d) To Sarah Yocum, now or late of Ridley Park, Penn¬ 
sylvania, the sum of Ten Thousand Dollars ($10,000). 

29 (e) To Helen Macarow O’Brien, of Kingston, 

Canada, the sum of Ten Thousand Dollars ($10,000). 

Item VI. I give and bequeath unto my Executor herein¬ 
after named all my household furniture and furnishings, 
plate, books, bric-a-brac and other like personal effects 
wheresoever situated, except such as may constitute the fur¬ 
nishings of the resort known as “Bvnden Wood”, and shall 
not have come to me from my father or my mother; and also 
all my clothing, jewelry and other articles of personal use 
and adornment—not in this will or any codicil hereto other¬ 
wise specifically disposed of—with directions to him to dis¬ 
tribute the same in accordance with the instructions con¬ 
tained in a loose-leaf memorandum book now in my posses¬ 
sion and that will be found among my private papers after 
my decease—such book being identified by an entry therein 
in type-writing, signed by me, referring to this Item VI of 
this my will, and each page thereof containing such instruc¬ 
tions being entirely in my handwriting and signed by me. 
Any such articles, directions as to which do not appear in 
said memorandum book, shall by my executor be divided, at 
their appraised value, as nearly equally as possible, between 
my adopted son, Lewis Peter Morton, and my adopted 
daughter, Miriam Morton, one-half thereof to each abso- 
lutelv. If thev are of sufficient age at the time of mv death to 
indicate a choice their wishes should be consulted in such 
division. 

Item VII. I do give and devise unto Jack Castor, son of 
Ellis R. Castor, of Reading, Pennsylvania (and nephew of 
the said Minnie Gerhard), all the lots by me at present owned, 
situate in the First Addition to South La Jolla, San Diego 
County, California,—being known as Lot 9, Lot 10, southerly 
twenty feet of Lot 11, northerly ten feet of Lot 11, southerly 
twenty feet of Lot 12, Lot 13, southerly ten feet of Lot 15 
and southerly ten feet of Lot 17, all in Block 9,—to have and 
to hold to him, the said Jack Castor, and his heirs and as¬ 
signs forever. 

Item VIII. Whereas, in and by the last will and testament 
of my father, Levi Parsons Morton, formerly of Rhinecliffi, 
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Dutchess County, New York, and of Washington, District of 
Columbia, now deceased, it is provided, (In Clausp “Fifth” 
thereof), as to each of his daughters him surviving, that she 
may by her last will and testament give, dispose pf and dis¬ 
tribute one-half of the original share of the residue of his 
estate by his said will given in trust for her benefit during 
her life, to and among such persons and in such proportion 
as she shall by such last will and testament designate and 
appoint,—subject, however, to the following provisions, viz: 

i 

“I also direct that the power of appointment herein given 
to my said daughters over one-half of her original share of 
my residuary estate * * * shall be subject to thfe approval 
in writing of my said individual trustees, or such of them as 
shall accept the trust, or the survivors or survivor of them, 
such approval to be indicated by endorsement op any such 
will, signed by such individual trustees or the siirvivors or 
survivor of them, or by separate paper approving a par¬ 
ticular testamentary disposition or dispositions inade or to 
be made by either of my said daughters.” 

And Whereas, the now surviving individual trustees un¬ 
der the will of my father have duly and formally, by separate 
paper, approved the testamentary disposition by me 
30 in this will hereinafter made in partial bxercise of 
such power of appointment: 

Now, therefore, in partial exercise of the sap! power of 
appointment, I do hereby appoint and bequeath-}— 

i 

so much of one-half of the principal of that original share 
of my father’s residuary estate which was g^ven by my 
father’s will in trust for my benefit, and which consists of 
property other than real property in the State of New York 
or the proceeds of sale or other disposition of said real 
property, as shall remain after deducting from tfle said one- 
half the sum of One hundred and sixty-five thousand dollars 
($165,000), (which said sum of $165,000 has heretofore been 
paid to me out of the said one-half), and shall not exceed 
the total sum of Seven hundred and fifty thousand dollars 
($750,000); except that, in the event that I shall survive my 
sister, Helen Morton, then, and only in such ev<jmt, the said 
total sum by me here so appointed shall not exceed the sum 
of Six hundred thousand dollars ($600,000) instead of the 
aforesaid total sum of Seven hundred and fifty thousand 
dollars ($750,000)— 
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to Charles J. Hepburn and The Girard Trust Company, 
both of the City of Philadelphia, Pennsylvania, and/or the 
survivor of them, to whom I hereby direct the same shall 
be assigned and transferred, conveyed and paid immedi¬ 
ately after my decease, to be received and held by them in 
trust for the following uses and purposes, that is to say: 

To convert the same into cash, and forthwith to divide the 
same into as many equal parts or shares as shall equal in 
number the number of children that shall have been adopted 
by me during my lifetime and that shall me survive plus 
the number of such adopted children that shall have died 
prior to my own decease but leaving lawful issue me sur¬ 
viving (but not including thereamong in either case my 
adopted son, William Hayes Morton, nor his issue); and 
one each of said equal parts or shares to hold for each of 
such adopted children as shall me survive, and one for the 
issue, together, me surviving of each such adopted child 
who shall have died prior to my own decease leaving issue 
me surviving, 

(A) . As to the share of each such adopted child who shall 
me survive, and shall at the time of mv death have attained 
full age—I direct that the said trustees shall forthwith pay 
to him or her the full amount of his or her said share, to be 
taken, received and held by him or her absolutely, freed of 
all trusts. 

(B) . As to the share of each such adopted child who shall 
me survive, and who shall not at the time of mv death have 
attained full age—I direct that the amount thereof shall be 
invested by my said trustees and held during the minority 
of such child, the net income thereof and therefrom to be 
applied and paid by them for the maintenance, support and 
education, use and benefit of such child during his or her 
minority, and the principal thereof, together with any un¬ 
expended and accumulated income, to be paid to him or her 
absolutely immediately upon the attainment of his or her 
majority—if so long he or she shall live. If, however, such 
child shall die during minority, the said trust as to his or 
her said share shall forthwith terminate and the corpus and 

any accumulated income shall immediately be dis- 
31 tributed and paid as follows: (1), If the child so 

dying shall have left lawful issue him or her surviv¬ 
ing —to and among said issue, in equal shares, absolutely 
and in fee simple; and (2), in default of any such then sur- 
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viving issue, then in equal shares, per stirpes, to ajnd among 
my remaining adopted children at such time surviving and 
the issue then surviving of such of my adopted children as 
shall at that time be deceased leaving lawful issuq then sur¬ 
viving, the said then surviving issue of any sucji then de¬ 
ceased adopted child to take and receive together, per 
stirpes, the share such then deceased adopted child would 
have taken if then living—Provided, however, that if any 
of the said distributees shall at such time not be <j>f full age, 
their said distributive shares (under this sub-paragraph 
“(B)” of Item VIII), though intended hereby! to vest in 
them respectively absolutely as of the time ^bove pre¬ 
scribed for such distribution, shall be held bv my said trus- 
tees or the trustee for the time being during theiij respective 
minorities, the net income thereof to be paid to <j>r for their 
use and benefit, respectively, during minority, ahd the cor¬ 
pus to be paid to them absolutely upon their attaining, their 
respective majorities. (3), If however, at the time of the 
decease of any such adopted child me surviving and later 
dying during minority, no other adopted child (bf mine nor 
any issue of any such adopted child shall then survive, then 
and in such event the said corpus of the trust for such 
adopted child so dying, together with any accumulated and 
undistributed income, shall forthwith be assigned and 
transferred, conveyed and paid to and distributed among 
those persons who would have taken the sam4 under the 
intestate laws of the Commonwealth of Pennsylvania then 
in force had I died intestate immediately after jthe death of 
such minor adopted child so dying, having mysjelf survived 
my said adopted son, William Hayes Morton, alnd his issue 
and being myself seized and possessed thereof absolutely 
and in fee simply, in such amounts and shares as such per¬ 
sons in such event would respectively have tdken and re¬ 
ceived under said intestate laws. 

(C). As to each of the said original equal parts or shares 
held for the issue (together) of each adopted child of mine 
dying prior to my own decease but leaving lavfful issue me 
surviving: Such original share shall by my trustees be 
divided between such then surviving issue of such prede¬ 
ceased child, in equal parts or shares, per stijrpes. As to 
each of such issue who shall at the time of mjv~ death have 
attained his or her majority, his or her said distributive 
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share shall forthwith he paid to him or her outright, freed 
from all trusts. 

(c-I). As to each of such issue who shall not at the time 
of my death have attained his (or her) majority—his (or 
her) said distributive share of the said original equal part 
or share shall be held bv my said trustees in trust for his 
(or her) use and benefit, the net income thereof to be paid 
for his (or her) maintenance, education and support during 
minority, and the corpus thereof, together with any ac¬ 
cumulated or undistributed income, be paid to him (or her), 
absolutely, upon attaining his (or her) majority, if so long 
he (or she) shall live. If, however, he (or she) shall die 
during minority, the said trust for his (or her) benefit shall 
forthwith terminate, and the corpus thereof, together with 
any accumulated income, shall immediately be paid and 
distributed as follows, free of all trusts, and absolutely: 

(c-I.a.). To and among the surviving issue, if any, of the 
one so dying, in equal shares. 

32 (cH.b.). In default of any such surviving issue,— 

then, if any other issue of the same adopted child 
of mine shall at that time survive, in such case to and 
among such other issue, in equal shares, per stirpes. 

(c-I.c.). In default as well of other then surviving issue 
of the same adopted child,—then in equal shares, per 
stirpes, to hnd among such other adopted children of mine 
as shall at that time survive and the issue then surviving, 
of any of my adopted children who shall have theretofore 
died, such then surviving issue of any such deceased 
adopted child to take together, per stirpes, the share such 
deceased adopted child would have taken, if then living. 

(c-I.d.). But if as well no adopted child of mine nor any 
issue of any deceased adopted child shall at that time sur¬ 
vive—then to and among those persons who would have 
taken and received the same under the intestate laws of 
the Commonwealth of Pennsylvania then in force, had I 
died, intestate, immediately after the death of such one so 
dying, having myself survived my said adopted son, Wil¬ 
liam Hayes Morton, and his issue and being myself seized 
and possessed of the same absolutely and in fee-simple, in 
such amounts and shares as such persons in such event 
would have taken and received under the said intestate laws. 

If any individual entitled to a distributive share under 
the provisions of any of the clauses numbered “(c-La)”, 
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“ (c-I.b) ” and “ (c-I.c) ” of this section “ (C)” ofj this Item 
VIII of this my will, shall at the time above prescribed for 
distribution be of less than full age, his (or her) said dis¬ 
tributive share, though intended hereby to vest ijn him (or 
her) absolutely as of said time of distribution, [shall con¬ 
tinue to be held by the trustee for the time beihg during 
his (or her) minority, the net income therefrom to be ap¬ 
plied and paid for his (or her) use and benefit during 
minority, and the corpus thereof to be paid to him (or her), 
absolutely, upon the attainment of his (or her); majority. 

Wherever hereinbefore in this ‘ 4 Item VIII’’ X have re¬ 
ferred to or appointed to or made provision for adopted 
children and/or their issue, I declare it to be m^ intention 
that the same shall in no instance be construed as referring 
to or including my said adopted son, William Hjayes Mor¬ 
ton, or his issue, and that each and every provision con¬ 
tained in this Item VIII shall be construed and applied as 
if I had in fact never adopted the said William Hayes 
Morton. 

Item IX. Whereas, in and by the last will and testament 
of my mother, Anna Livingston Morton, formerly of the 
City of Washington, District of Columbia, as to each trust 
share by and under her said will set apart for each child 
of hers that should survive her, she authorizes and em¬ 
powers each of her said children, who may leave no issue 
surviving her, by last will and testament to dispose of one- 
half of the principal of her said share remaining at her 
death, as she may desire: 

Now, therefore, in exercise of the said power t>f appoint¬ 
ment or testamentary disposition, I do hereby appoint, and 
devise and bequeath the entire amount of the principal of 
my said share under the said will of my mother, over 
which at the time of my death I shall have the power 
33 of testamentary disposition, to Charles «JT. Hepburn 
and the Girard Trust Company, both of the City of 
Philadelphia, Pennsylvania and/or the survivor!of them, to 
whom I direct the same shall be assigned and transferred, 
conveyed and paid immediately after my decease, to be re¬ 
ceived, held and disposed of by them in trust, (for the fol¬ 
lowing uses and purposes, that is to say: 

(A). As to so much of the said one-half of tfye principal 
of my said share as shall consist of real property within 
the State of New York and/or the proceeds ofj the sale or 
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other disposition of any such real property that shall, in 
the hands of the trustee under the will of my mother, be 
impressed with or held to retain the character of real prop¬ 
erty, the transfer, devolution or other disposition whereof 
is governed by the laws of the State of New York—the 
same shall be by the said trustees converted into money or 
its equivalent promptly after my decease, and the proceeds 
of the said conversion shall be by them held, disposed of 
and distributed, upon the same trusts, to and among the 
the same persons, in the same manner, for the same uses 
and purposes, interests and estates, and under and subject 
to and in accordance with the same terms, conditions and 
provisions, as in and by the preceding Item VIII of this 
my will are provided and prescribed with relation to that 
portion of my father’s estate in said Item VIII disposed 
of—to the same extent exactly and to all intents and pur¬ 
poses, with the same effect as though the said portion of 
my said share under my mother’s will in this sub-paragraph 
“ (A) ” disposed of had actually formed part of the corpus 
of the fund in the said Item VIII disposed of. 

(B). The remainder of the said one-half of the principal 
of my said share under my mother’s will not disposed of 
in the preceding sub-paragraph “(A)” of this Item IX— 
(being all of the said one-half of my said share that shall 
not at the i time of my death be subject to the laws of the 
State of New York as to the transfer, devolution or other 
disposition thereof)—I direct shall by the said trustees 
forthwith be paid and/or assigned and transferred to the 
executor of this my will, to be by him commingled with the 
assets of my own separate individual estate, and to be dis¬ 
posed of under and in accordance wfith the provisions of 
this my will applicable to or governing the disposition 
thereof. 

Item X. I do hereby direct my executor to sell, as soon 
as may be practicable after my decease without unduly sac¬ 
rificing the same, all of the real estate that I shall own at 
the time of my decease situate within the County of Berks, 
in the State of Pennsylvania as a whole or in parcels and 
either at public or private sale in his absolute discretion, 
for such price or prices as to him shall seem sufficient or 
proper, and upon such terms and conditions, including pay¬ 
ment in instalments secured by mortgage or mortgages 
upon the property sold or otherwise, as he in his sole dis- 
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cretion may deem for the best interests of my estate, hereby 
authorizing and empowering him to make, execute and de¬ 
liver to the purchaser or purchasers thereof all necessary 
conveyances or other assurances in the law, without any 
liability upon the part of the purchaser to see to j the appli¬ 
cation of the purchase moneys. And in connection with 
and/or as a part of any such sale, I authorize anql empower 
him to sell at private sale to the purchaser of thp said real 
estate, or any part thereof, any part or all of th^ furniture 


and tableware, equipment, motor cars, tools,! livestock, 


machinery and other personal property used and employed 
at the time of my death in connection with! the public 
34 resort now known as “Bynden Wood”—(^nd within 

the boundaries of which my permanent residence is 
at present situated)—conducted by me, near W^rnersville, 
in said County of Berks. The sale of such personal prop¬ 
erty may be for such price or other consideration as he 
shall deem proper or most expedient, and for a lump sum— 
and either for a separately designated consideration, or 
the same may be sold as part and parcel of the resort for 
one total consideration that shall cover and iiiclude both 
the real and personal property, without separating the 
same—and the purchase price thereof, whether Isold apart 
from or with the real estate, may, in the discretion of my 
executor, be paid in instalments secured as hereinbefore 
provided with respect of the sale of the real ejstate. 

And pending any such sale, I authorize and eippower my 
executor, in his sole and absolute discretion, to continue and 
carry on—for a period, however, not exceeding two years 
from and after my decease—the operation of the said public 
resort known as “Bynden Wood”, in a manner substan- 
tiallv similar to that in which it shall be conducted at the 
time of my death, with full power and authority in him for 
such purpose to employ such agents, manager^ and other 
employees as in his opinion necessary or advisable, and to 
fix their salaries or wages, or to delegate the same to the 
manager selected by him. All costs and expenses of such 
operation shall be borne by my estate and be ftost paid by 
my executor out of the assets thereof coming into his 
hands,—either corpus or income, at his discretion. 

Item XI.—All the rest, residue and remainder of the es¬ 
tate of which I shall die seized or possessed, oil to which I 
shall at the time of my death be in any manijer entitled, 
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whether in possession, expectancy, remainder or reversion, 
—real, personal and mixed, of whatsoever kind or nature 
and wheresoever situate,—including any and all funds and/ 
or property over which at the time of my death I shall have 
power of appointment and/or testamentary disposition and 
which power I shall not have otherwheres in this my will 
exercised—I give, devise and bequeath to the said Charles 
J. Hepburn and the Girard Trust Company, both of the 
City of Philadelphia, in the State of Pennsylvania, and the 
survivor of them, and their respective heirs, executors, ad¬ 
ministrators, successors and assigns, in trust nevertheless 
for and upon the trusts, uses and purposes following, that 
is to sav: 

To demand, take, receive and hold the same and every 
part thereof, and the same to keep invested, and to collect 
and receive the earnings, rents, dividends, interest, income 
and profits thereof and therefrom, and after the deduction 
of their reasonable and proper costs, charges and expenses, 
to apply and distribute the net income as follows, to-wit: 

First. If and so long as my winter residence in Riverside, 
California, shall remain in their possession:—First to ap¬ 
ply the said net income to the payment of taxes, insurance 
and other charges upon and against the said real estate and 
contents, and to the upkeep and repair of the buildings upon 
the property, and to the defrayment and payment of any 
and all such other and additional maintenance, repair and 
replacement charges as, in the sole and absolute discretion 
of the said Trustees, shall be necessary, proper or expe¬ 
dient to keep and maintain the said premises and furnish¬ 
ings in good order, repair and condition. 

Second. The net income thereafter remaining—or remain¬ 
ing after the setting aside of the amount of, or 
35 otherwise providing for the payment of, the charges 
and expenditures in the preceding paragraph num¬ 
bered “First” hereof prescribed or provided for—shall be 
paid to or for the care, education, maintenance and support 
of such child or children as I shall have formally adopted 
during my lifetime and who shall survive me and the issue 
me surviving of any such adopted children who shall have 
died prior to my own decease, (but not including there- 
among in either case my said adopted child, William Hayes 
Morton or his issue)—in equal shares, per stirpes,—for and 
during the term of the trust hereby and hereunder created. 
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In the event of the death during the term of th^ trust of 
any beneficiary hereunder, leaving lawful issue hiiji (or her) 
surviving, the share of the income such one so during shall 
have been entitled to receive at the time of hid (or her) 
death shall thereafter during the remainder of the term of 
the trust be paid to and distributed among such surviving 
issue, in equal shares, per stirpes. 

Third. The said trust shall continue in full force and effect 
until the youngest of my adopted children me j surviving 
shall have attained the age of twenty-one years or, if dying 
before that date, until such time as such child have 

attained that age if continuing to live,—at wlpch time it 
shall terminate. Provided, however, that if before such 
time all of my surviving adopted children shall did, the trust 
shall terminate upon the death of the last survivor of them. 
Upon the termination of the trust, in either eveijt as above 
provided, the corpus thereof and any accumulated and un¬ 
distributed income shall forthwith be distributed hs follows: 

(a) 7/ any such adopted child or children shall then sur¬ 
vive and no other adopted child shall then be deceased leav¬ 
ing issue him {or her) then surviving: —In sucjh case, the 
said corpus and accumulated income shall be distributed in 
kind, in equal shares to and among said adopted children, 
if said adopted children shall in writing so request, the real 
estate to be granted, conveyed, assigned and transferred 
to them jointly, and the securities, investments and cash 
to be divided equally between them. But if a i division in 
kind shall not be so requested by said adopted children 
within sixty days after the termination of the thist—or if, 
within that time, any such child shall in writing notify the 
Trustees that he or she does not desire a distribution in 
kind,—then, in either such case, the Trustees slkall convert 
the trust property, securities and investments into cash as 
rapidly as possible without sacrificing the sa]jne and the 
cash proceeds thereof shall be divided between the said 
adopted children surviving at the termination (jf the trust, 
equallv, share and share alike. 

(b) If upon the termination of the trust any of my 
adopted children shall be deceased, but leaving \awful issue 
him {or her) at that time surviving: —Then ind in such 
event all the real estate and personal property, securities 

4—6528a 
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and investments, owned and/or held by the trust estate shall 
forthwith be converted into cash as rapidly as possible with¬ 
out sacrificing the same; and the entire corpus of the trust 
estate, together with all accumulated and undistrib- 
36 uted income thereof, shall be paid and distributed 
to and among such adopted child or children as shall 
then survive and the then surviving issue of any adopted 
child or children that shall then be deceased, in equal shares 
per stirpes^—the then surviving issue of any then deceased 
adopted child to receive together the share such adopted 
child would have received if then living. 

(c) If upon the termination of the trust all of my said 
adopted children shall he dead without issue of any of them 
then surviving , then and in such event the entire corpus of 
the trust estate, with all accumulated and undistributed in¬ 
come, shall by my Trustees be assigned and transferred, 
conveyed and paid to and distributed among those persons 
who would have taken the same under the intestate laws of 
the Commonwealth of Pennsylvania then in force had I 
died, intestate, immediately after the termination of the 
trust seized and possessed thereof absolutely and in fee 
simple,—in such amounts and shares and for such interests 
and estates as such persons in such event would respectively 
have taken under said intestate laws. 

Item XII. I do give and grant to my said Trustees, for 
and during the minority of any adopted child of mine me 
surviving, full power, authority and discretion in and about 
the selection, employment and discharge of, and the fixing 
and payment of the salaries or wages of, any and all nurses, 
governesses, tutors, attendants and other employees in their 
opinion necessary to the proper care, education, mainte¬ 
nance and support of such minor child and/or to whose cus¬ 
tody or supervision such child shall be entrusted, the sal¬ 
aries or wages of such employees to be paid from such 
child’s share of the income; and also full power, authority 
and discretion as to the selection—until such child shall 
reach the age of discretion—of the school or schools such 
child shall attend and the courses of study he (or she) shall 
follow, including the selection of summer camps, if any, that 
he (or she) shall attend; and as well the authority in their 
discretion, to withhold from such child such portion of his 
(or her) share of the income as they shall deem for the best 
interest of such child: My said Trustees to have and exer- 
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cise in all such respects, including the custody cjf the person 
of such minor child, exactly the same authority and discre¬ 
tion that I would have if living. It is my wibli, however, 
that after such child shall have attained the a^e of sixteen 
years his (or her) wishes shall be consulted as to the course 
of study he (or she) desires to pursue and tlie schools or 
college he (or she) desires to attend, and thatjthose wishes 
should be complied with unless in the sound judgment of my 
Trustees harmful or not to his (or her) best interests. 

Item XIII. I do hereby authorize and empower my said 
Trustees, in their sole and absolute discretion] to hold and 
maintain any dwelling property in the City df Riverside, 
California, that I may hold at the time of my decease, as a 
dwelling or residence for the use, occupancy arid enjoyment 
of any and all children that I shall have foririally adopted 
during my lifetime and who shall survive me, with their 
nurses or governesses, tutors or guardians, apd necessary 
servants or employees, for and during such ppriod of time 
as my Trustees, in their absolute discretion, shrill deem best, 
but not later than the date of the termination of the trust 
by or under Item XI of this will created: It being 
37 my intention that, in the discretion of ipy said Trus¬ 
tees, such property shall be maintained for the use and 
occupancy, jointly, of all such surviving adopted children, 
as long as any such surviving child shall live rind be under 
the age of twenty-one years, but subject at alj times to the 
power to my said Trustees in and by this will! given to sell 
and dispose of any part or all of such real estaie at any time 
that they, in their sole and absolute discretion, shall deem 
best. 

Item XIV. All payments of income—and a^ well all pay¬ 
ments in distribution of corpus upon termiriation of any 
trust by or under this will created—by my iaid Trustees 
made under any of the provisions of this will ghall be made 
directly to the persons entitled to receive thp same, or in 
the discretion of the said Trustees for their accounts, re¬ 
spectively, free from anticipation, assignment, attachment 
or execution and without liability for their respective debts, 
obligations, contracts or engagements. 

Item XV. As to the trust created by or under the fore¬ 
going Item XI of this my will, I do hereby further provide 
and direct: 

(a) I do hereby give and grant unto my said Trustees full 
and absolute power and discretion as to any mritter affecting 
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any adopted child of mine during his or her minority, includ¬ 
ing the right to the occupancy and use of my said winter 
residence at Riverside, California, or any other residence 
that may by my said Trustees be acquired for the use of any 
such adopted child or children, and as well as to the persons 
who shall have charge of any such residence and of any such 
adopted child or children. 

(b) My said Trustees are hereby authorized and em¬ 
powered to carry on upon the said premises during the 
trust the growth and culture of fruit and/or other orchard, 
farm or garden products for sale, devoting, however, no 
more of the residence property to such purpose than shall 
be used by me for fruit growing or gardening purposes at 
the time of my death; and for any loss incurred in connec¬ 
tion with any such business the Trustee shall be in no wise 
responsible. 

(c) If at any time or times during the trust said dwelling 
property shall not be desired for use as or shall not be used 
as a dwelling by any adopted child or children of mine, and 
a sale thereof shall not be made by the Trustees, the Trus¬ 
tees are authorized and empowered to lease the same, either 
furnished or unfurnished, or for such term or terms, upon 
such rentals, and upon such terms and conditions as to them, 
in their absolute discretion, shall seem best. 

(d) If at any time during the term of the trust it shall 
be necessary, for the preservation and protection of the 
trust property that the trustees should borrow money for 
the purpose of the trust, they are hereby authorized and 
empowered so to do, the consent and approval of the proper 
court having been first thereto secured. For any such loan 
authorized and approved by such court they may pledge any 
part or all of the trust property as such court may direct. 

Item XVI. I do give and grant unto my executor, and as 
well the trustees or trustee for the time being of any and 
all the trusts created by or under any of the provisions of 
this my will, the following discretion, powers and authority, 
in addition to such as are hereinbefore specifically given or 
as may be inferred from any provision of this my will, and 
as may be vested in them by law: 

38 (a) In his or their absolute discretion, to hold 

unconverted, and to accept and receive as a part 
of the corpus of any trust herein or hereby created any 
security or securities that I may possess at the time of my 
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decease, converting the same only when in his hr their ab¬ 
solute discretion he or thev shall deem it advisable or 

* 

proper so to do; and for any loss arising through non¬ 
conversion of such securities, or any of them, none of them 
shall in any wise or to any extent be held responsible. 

(b) To sell any and all real estate of which! I shall die 
seized, wheresoever situate, and that is not otherwise spe¬ 
cifically disposed of in this my will, and as wpll any and 
all real estate that may be acquired in the course of the 
due and proper administration of the trusts^ or any of 
them, either at public or private sale, in his dr their sole 
and absolute discretion, and for such price or prices, upon 
such terms and conditions, and for such interests or es¬ 
tates, as he or they may deem proper or expedient; and 
to that end, to make, execute and deliver to thje purchaser 
or purchasers thereof all proper and necessary convey¬ 
ances or other assurances in the law, without pny liability 
upon the part of the purchaser to see to the application of 
the purchase moneys. 

(c) As to any and all real estate at any time jconstituting 
part of the trust estate, the trustees shall haVe power in 
their absolute discretion, generally to manage, improve 
and care for the same; to lease the whole dr any part 
thereof; to mortgage the same and every or any part thereof, 
or otherwise to borrow money on the security thereof, with¬ 
out any liability upon the part of the mortgagee or lender 
to see to the application of the moneys so loafied; and, in 
general, to do and perform all things in connection with or 
with respect of such real estate, and its management, care, 
conservation, improvement and disposition, and exercise 
such discretion in connection therewith, as ifully and to 
all intents and purposes with the same force pnd effect as 
I personally could do if living; and for any lo^s occasioned 
thereby or in connection therewith, while acting in good 
faith, they shall not be in any wise or to any extent re¬ 
sponsible. 

(d) To make amicable division and partition with the 
other owners thereof of any and all real estate in which 
at the time of my death I shall hold an interest less than 
the whole, and to make, execute and deliver any and all 
contracts, agreements, conveyances and othej: assurances 
necessary to carry out or effect the same. 

(e) In their absolute discretion, to allowf, pay, com¬ 
promise, compound, enforce, waive, accept or j give real or 
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personal security for, or give time without taking any 
security forj or refer to arbitration, any debts or demands 
whatsoever which may be owing from or to, or be made 
upon or against or in behalf of my estate, whether the 
same be legally enforcible or not, and upon such evidence 
as thev shall deem sufficient. 

(f) My trustees shall have the power to change invest¬ 
ments during the period of the trust, selling and transfer¬ 
ring the investments constituting the trust estate and in¬ 
vesting in other investments in their judgment good and 
safe, without being restricted to what are known in the law 
as “legal investments’’; and for loss resulting from any 
such investment, when made in good faith, none of them 
shall be responsible. 

(g) If at any time during the continuance of the trust, 
herein and hereby created, a stock dividend shall be de¬ 
clared upon any stock forming a part of the corpus of the 
trust fund, such stock dividend shall be treated as a part 
of the said corpus and added thereto; extra cash dividends 

shall be treated as income. 

39 (h) If any corporation, association or trust, shares 

in which shall at the time be held by the trustees as a 
part of the corpus of any trust herein and hereby created, 
shall issue new stock or shares, giving to the shareholders 
the privilege of subscribing thereto, the trustees shall have 
the power, in their absolute discretion, to subscribe to new 
shares and to pay for the same out of the corpus of the 
trust fund; and for any loss in any way resulting through 
or by reason of the exercise of the said discretion in them 
hereby vested, when exercised in good faith, none of them 
shall to any extent be held responsible. 

(i) The trustees shall have power to exercise any option 
arising by reason of the ownership of securities, to join 
in any plan for reorganization, consolidation or merger 
whenever it may be deemed advisable to do so, to exchange 
stock or securities of any corporation for other stock or 
securities of the same corporation, whether of a same or 
different kind or class, or with different priorities, rights 
or privileges, and, generally, to do everything in and about 
the conduct and management of the trust estates and any 
of them and the investments and property held therein, 
as any individual might do, subject only to their account- 
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ability to the proper court; and for any loss that may be 
incurred in the exercise in good faith of any discretion or 
power in this will granted, they shall not be responsible. 

(j) Any power or discretion in or by this will given to 
or conferred upon the Trustees hereunder shall be con¬ 
strued as extending to and including either of them sep¬ 
arately, if but one shall qualify as Trustee here[under, and 
as well the survivor of them and his or its successor and 
successors in the trust. 

Item XVII. I hereby nominate, constitute ajad appoint 
Charles J. Hepburn, Esq., of the City of Philadelphia, 
Pennsylvania, sole executor of this my last wfll and tes¬ 
tament. In the event that the said Charles j. Hepburn 
shall not survive me, I nominate and appoint !the Girard 
Trust Company, of the said City of Philadelphia, Pennsyl¬ 
vania, sole executor of this my last will and testament. 
And in the event of the death of the said Charles J. Hep¬ 
burn after my own decease and after letter^ upon my 
estate shall be issued to him, but before final settlement of 
my estate shall be made, I direct that in such event the 
said Girard Trust Company shall succeed h|m as such 
executor. 

In witness whereof I have hereunto set my hand and 
affixed my seal this 5th day of May, A. D. 1930. 

[seal.] mary Norton. 

i 

Signed, sealed, published and declared by Miry Morton, 
the testatrix above named, as and for her la|st will and 
testament, in the presence of us, who have at iher request 
subscribed our names as witnesses thereto, in tihe presence 
of the said testatrix and of each other: 

THOMAS HART* 

271 Hathaway \Lane, 

Wynnewood, Pa. 
WM. BARCLAY LEX, 

Stratford, Pa. 

V. E. KELLY, 

3157 N. Sheridan St., Phila. 
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40 Separate Answer of the American Security and 

Trust Company, Trustee. 

Filed July 3, 1933. 

* * * * * * # 

To the Supreme Court of the District of Columbia, hold¬ 
ing an Equity Court: 

The American Security and Trust Company, a corpora¬ 
tion, as Trustee under the last will and testament of Levi 
Parsons Morton, deceased, for answer to the Bill of Com¬ 
plaint in the above entitled cause, respectfully says: 

First to Fourth. This defendant, on information and 
belief, admits the allegations of fact contained in the First, 
Second, Third and Fourth Paragraphs of the Bill. 

Fifth. This defendant admits the allegations of fact 
contained in the Fifth Paragraph of the Bill. 

Sixth. This defendant, on information and belief, ad¬ 
mits the allegations of fact contained in the Sixth Para¬ 
graph of the Bill. 

Seventh. 1 This defendant admits the allegations of fact 
contained in the Seventh Paragraph of the Bill. 

Eighth. !Upon information and belief and knowledge 
derived froin the records of the Probate Court of the Dis¬ 
trict of Columbia, this defendant admits the allegations of 
fact contained in the Eighth Paragraph of the Bill. 

Ninth and Tenth. This defendant admits the allega¬ 
tions of fact contained in the Ninth and Tenth Paragraphs 
of the Bill. 

Eleventh and Twelfth. This defendant is without suffi¬ 
cient information to enable it to affirm or deny the allega¬ 
tions of fact contained in the Eleventh and Twelfth 

41 Paragraphs of the Bill. 

Thirteenth. Upon information and belief, this de¬ 
fendant admits the allegations of fact contained in the Thir¬ 
teenth Paragraph of the Bill. 

Fourteenth. The allegations of the Fourteenth Para¬ 
graph of the Bill are based upon provisions in the last will 
and testament of Mary Morton, deceased, which this de¬ 
fendant is not called upon to answer. 

Fifteenth. Upon information and belief and knowledge 
obtained from the records of the Probate Court of the Dis- 
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trict of Columbia, this defendant admits the allegations of 
fact contained in the Fifteenth Paragraph of tile Bill. 

The remaining averments of said Paragraph! raise ques¬ 
tions of law which this defendant is advised bv counsel it 
is not called upon to answer and which it respectfully sub¬ 
mits to the Court for instructions for the future guidance 
of itself and its Co-Trustee in the administration of the 
trust reposed in it by the last will and testanlent of Levi 
Parsons Morton, deceased. 

AMERICAN SECURITY AND 
TRUST COMPANY, 

Trustee Under the Last Will and Testa- 
merit of Levi Parsons Morton, Deceased, 
By CORCORAN THOM, 

President. 

D. M. H. 

District of Columbia, ss: 

I, Corcoran Thom, being first duly sworn, on oath depose 
and say that I am President of the American Security 
and Trust Company, a corporation, Trustee upder the last 
will and testament of Levi Parsons Morton, deceased, 
one of the defendants herein; that I have re^d the fore¬ 
going and annexed answer by me subscribed as such 
42 President, and I know the contents thereof; that the 
facts therein stated upon my personajl knowledge 
are true, and those stated upon information hnd belief, I 
believe to be true. 

CORCORAN THOM. 

I 

Subscribed and sworn to before me this 29th day of June, 
1933. 

[notarial seal.] LINNAEUS T. SAVAGE, 

Notary Pkblic, D. C. 

McKENNEY, FLANNERY & CRAIGlklLL, 

By G. B. CRAIGHILL, 

Attorneys for Defendant, 

American Security and 

Trust Company, Trustee . 
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Separate Answer of Defendant Charles J. Hepburn, as 

Executor of the Last Will and Testament of Mary Mor¬ 
ton, Deceased. 

Filed August 21, 1933. 

******* 

Charles J. Hepburn, as Executor of the last will and 
testament of Mary Morton, deceased, for answer to the 
Bill of Complaint in the above entitled cause, respectfully 
states: 

First. Upon information and belief, this defendant ad¬ 
mits the allegations of fact contained in the first paragraph 
of the Bill. 1 

Second. This defendant admits the allegations of fact 
contained in the second paragraph of the Bill relative to 
his residence in the Commonwealth of Pennsvlvania and 
his appointment and qualification as Executor of the last 
will and testament of Mary Morton, deceased, in the Countv 
of Berks, Commonwealth of Pennsvlvania, and as Ancillarv 
Executor of her said will in the District of Columbia; 
43 admits that Mary Morton was one of the daughters 
of Levi Parsons Morton who survived him, and that 
she died prior to the bringing of this suit; admits the alle¬ 
gations pertaining to the Girard Trust Company, a corpo¬ 
ration organized under the laws of the Commonwealth of 
Pennsylvania, having its principal place of business in the 
City of Philadelphia, sued, together with this defendant, 
as Trustee of the trust created under the last will and 
testament of said Mary Morton, deceased; admits the al¬ 
legations pertaining to the defendants Lewis Peter Morton 
and Miriam Morton, minors, and their residence in the 
Commonwealth of Pennsylvania, who are sued in their in¬ 
dividual right as adopted children of said Mary Morton, 
deceased, and admits further the allegations pertaining to 
this defendant and the Girard Trust Company, sued in 
their capacity as general guardians of the said defendant 
minors, Lewis Peter Morton and Miriam Morton. 

And upon information and belief this defendant admits 
all other allegations of fact in said paragraph set forth. 

Third to Ninth. Upon information and belief, this de¬ 
fendant admits the allegation- of fact in the third, fourth, 
fifth, sixth, seventh, eighth and ninth paragraphs of the 
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Bill, but in so far as matters of record in this |Court are 
alleged therein, prays that the records themselves be re¬ 
ferred to for accuracy. 

Tenth to Fourteenth. This defendant admits ;he allega¬ 
tions of fact contained in paragraphs tenth,! eleventh, 
twelfth, thirteenth and fourteenth of the Bill. 

Fifteenth. Upon information and belief, this defendant 
admits the allegations of fact contained in said fifteenth 
paragraph of the Bill. 

44 With respect to the allegations contained in sub- 
paragraph (1) thereof relative to the construction 

and effect of the last will and testament and the several cod¬ 
icils thereto of Levi Parsons Morton, deceased, and of the 
instrument in writing dated the 26th of April, 1930, therein 
referred to, wherein and whereby the plaintiffs, acting 
under authority conferred upon them as individual trustees 
by said last will and testament of Levi Parsons Morton, ap¬ 
proved the testamentary disposition made by jsaid Mary 
Morton in Item VIII of her last will and testament as 
therein set forth, this defendant prays that the records of 
said wills and codicils and said instrument in Writing, or 
exemplified copies thereof, be referred to for accuracy. 

Further answering, this defendant says that h^ is advised 
by counsel and therefore avers that the last wilj and testa¬ 
ment of Mary Morton was and is valid as an exercise of the 
power of appointment conferred upon her by the last will 
and testament of said Levi Parsons Morton, according to 
the laws of the District of Columbia; that the execution and 
validity of said last will and testament of Mary Morton, 
deceased, has been duly established in the District of Colum¬ 
bia to be in accordance with the laws thereof; th^t an exem¬ 
plified copy of said will, properly executed in accordance 
with the statute, has been duly filed and recorded in the of¬ 
fice of the Register of Wills in the District of Cdlumbia and 
that by Decree of this honorable Court, holding a Probate 
Court, ancillary administration of all the mopev, goods, 
chattels, rights and credits of said Mary Mortoiji within the 
District of Columbia has been lawfully granted and com¬ 
mitted unto this defendant upon his executing an undertak¬ 
ing with good and sufficient security, approved by this 
Court, in the penalty of $20,000, conditioned for the 

45 faithful performance of his trust; that thi£ defendant 
has furnished such security and has duly [qualified as 
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said Ancillary Executor and is now acting as such, with all 
the rights, duties and privileges thereunto appertaining. 

Further answering the averments of fact contained in 
sub-paragraphs (2), (3), (4), (5), (6) and (7), this de¬ 
fendant is advised that the same raise questions of law 
which this defendant is not called upon to answer and ac¬ 
cordingly submits his rights as Executor aforesaid to the 
protection of this honorable Court. 

Wherefore, having fully answered, this defendant prays 
to be hence dismissed, with his reasonable costs and counsel 
fees in this behalf incurred. 

1 CHARLES J. HEPBURN', 

Executor of the Last Will and Testament 

Mary Morton, Dec’d. 

SHERLEY, FAUST & WILSON, 

By CHARLES F. WILSON. 

City of Philadelphia, 

Commonwealth of Pennsylvania, ss: 

I, Charles J. Hepburn, do solemnly swear that I have 
read the foregoing Answer by me subscribed and know the 
contents thereof; that the matters and things therein stated 
as upon personal knowledge are true and that the matters 
and things therein stated upon information and belief I 
believe to be true. 

CHARLES J. HEPBURN. 

Subscribed and sworn to before me this 18th day of 
46 August, 1933. 

[notarial seal.] ARTHUR J. PURS SELL, 

Notary Public. 

My commission expires January 16, 1935. 

In the Courts of Common Pleas of Philadelphia County. 

State of Pennsylvania, 

County of Philadelphia, ss: 

I, John M. Scott, Prothonotarv of the Courts of Common 
Pleas of said County, which are Courts of Record having a 
common seal, being the officer authorized by the laws of the 
State of Pennsylvania to make the following Certificate, 
acting by my Principal Deputy, Meredith Hanna, or my 
Second Deputy, John J. Hoerr, do certify, that Arthur J. 
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Purssell Esquire, before whom the annexed affidavit was 
made, was at the time of so doing a Notary Public for the 
Commonwealth of Pennsylvania, residing in the Countv of 
Philadelphia, duly commissioned and qualified to; administer 
oaths and affirmations and to take acknowledgments and 
proofs of Deeds or Conveyances for lands, tenements and 
hereditaments to be recorded in said State of Pennsylvania, 
and to all whose acts, as such, full faith and credit are and 
ought to be given, as well in Courts of Judicature as else- 
where; and that I am well acquainted with the handwriting 
of the said Notary Public and verily believe tl^e signature 
thereto is genuine, and that said oath or affirmation pur¬ 
ports to be taken in all respects as required by the laws of 
the State of Pennsylvania. 

The impression of the seal of the Notary Public is not re¬ 
quired by law to be filed in this office. 

In testimony whereof, I have hereunto set rdy hand and 
affixed the seal of said Court, this 18th day of Ajugust in the 
year of our Lord one thousand nine hundred thirty-three 
(1933). j 

[seal.] JOHN M. SCjOTT, 

Proihonotary. 
JOHN J. HOERR, 
Second Deputy Phothonotary 
Durante Absently, Secun¬ 
dum Legem. 

47 Answer of Defendants Charles J. Hepburn and the 
Girard Trust Company , a Corporation , a$ Trustees of 
the Trust Created Under the Last Will and Testament of 
Mary Morton , Deceased. 

Filed August 21, 1933. j 
******* 

Charles J. Hepburn, a resident of the Commonwealth of 
Pennsylvania, and the Girard Trust Company, h corporation 
organized under the laws of the Commonwealth of Pennsyl¬ 
vania and having its principal place of business in the City 
of Philadelphia, as Trustees of the trusts created under the 
last will and testament of Mary Morton, deceased, for an¬ 
swer to the Bill of Complaint in the above entitled cause, re¬ 
spectfully say: I 
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First. Upon information and belief, these defendants ad¬ 
mit the allegations of fact contained in the first paragraph of 
the Bill. 

Second. These defendants admit the allegations of fact 
contained in the second paragraph of the Bill relative to the 
residence of the defendant Charles J. Hepburn in the Com¬ 
monwealth of Pennsylvania and admit that the defendant 
Girard Trust Company is a corporation organized under the 
laws of that Commonwealth, having its principal place of 
business in the city of Philadelphia, and aver that these de¬ 
fendants are the duly qualified and acting Trustees of the 
trusts created under the last will and testament of Marv 
Morton, deceased; admit that Mary Morton was one of the 
daughters of Levi Parsons Morton who survived him, and 
that she died prior to the bringing of this suit; admit the alle¬ 
gations pertaining to the defendants Lewis Peter Morton 
and Miriam Morton, minors, and their residence in the Com¬ 
monwealth of Pennsylvania, who are sued in their individual 
right as adopted children of said Mary Morton, deceased, 
and admit further the allegations pertaining to these defend¬ 
ants and the Girard Trust Company, sued in their 
48 capacity as general guardians of the said defendant 
minors, Lewis Peter Morton and Miriam Morton. 

And upon information and belief, these defendants admit 
all other allegations of fact in said paragraph set forth. 

Third to iSfinth. Upon information and belief, these defend¬ 
ants admit the allegations of fact in the third, fourth, fifth, 
sixth, seventh, eighth and ninth paragraphs of the Bill, but in 
so far as matters of record in this Court are alleged therein, 
pray that the records themselves be referred to for accuracy. 

Tenth to Fourteenth. These defendants admits the allega¬ 
tions of fact contained in paragraphs tenth, eleventh, twelfth, 
thirteenth and fourteenth of the Bill. 

Fifteenth. Upon information and belief, these defendants 
admit the allegations of fact contained in said fifteenth para¬ 
graph of the Bill. 

With respect to the allegations contained in sub-paragraph 
(1) thereof relative to the construction and effect of the last 
will and testament and the several codicils thereto of Levi 
Parsons Morton, deceased, and of the instrument in writing 
dated the 26th of April, 1930, therein referred to, wherein and 
whereby the plaintiffs, acting under authority conferred up¬ 
on them as individual trustees by said last will and testament 
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of Levi Parsons Morton, approved the testamentary dispo¬ 
sition made by said Mary Morton in Item VIII of hbr last will 
and testament as therein set forth, these defendants pray 
that the records of said wills and codicils and sfiid instru¬ 
ment in writing, or exemplified copies thereof, be deferred to 
for accuracy. 

Further answering, these defendants say tliaf; they are 
advised by counsel and therefore aver that the lapt will and 
testament of Mary Morton was and is valid as an exer- 

49 cise of the power of appointment conferred upon her 
by the last will and testament of said Lefi Parsons 

Morton, according to the laws of the District of!Columbia; 
that the execution and validity of said last will and testament 
of Mary Morton, deceased, has been duly established in the 
District of Columbia to be in accordance with the jaws there¬ 
of ; that an exemplified copy of said will, property executed 
in accordance with the statute, has been duty filed and re¬ 
corded in the office of the Register of Wills in the District of 
Columbia and that by Decree of this honorable Court, hold¬ 
ing a Probate Court, ancillary administration of all the 
money, goods, chattels, rights and credits of said Mary Mor¬ 
ton within the District of Columbia has been lawfully granted 
and committed unto the defendant Charles J. Hepburn, upon 
his executing an undertaking with good and sufficient secu¬ 
rity, approved by this Court, in the penalty of $^0,000, con¬ 
ditioned for the faithful performance of his trust; that said 
defendant Charles J. Hepburn has furnished suk3h security 
and has duty qualified as said Ancillary Executof and is now 
acting as such, with all the rights, duties and privileges there¬ 
unto appertaining. 

Upon advice of counsel these defendants further aver 
that by virtue of their appointment as Trustees pf the trusts 
created by the last will and testament of said Mary Morton, 
these defendants are entitled to receive and it |is the duty 
of the plaintiffs as Trustees of the estate of Lbvi Parsons 
Morton to forthwith convey and deliver to them as Trus¬ 
tees aforesaid, in trust, all that portion of the estate of Levi 
Parsons Morton over which Mary Morton exercised testa¬ 
mentary disposition under the power of appoifitment con¬ 
ferred upon her by the will of her father, Levi Par- 

50 sons Morton, to be held by these defendants for the 
uses and purposes directed and specified by said 
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Mary Morton in Item VIII of her said last will and testa¬ 
ment. 

Further answering the allegations of fact contained in 
subparagraph (2), and the question therein stated, these 
defendants aver that the intention and meaning of Levi 
Parsons Morton, as expressed in his last will and testament 
and the codicils thereto and the legal effect of the lan¬ 
guage employed by him to express his intention with regard 
to that portion of the property held in trust for the benefit 
of the said Mary Morton was and is that plaintiffs, as exec¬ 
utors and testamentarv trustees of the estate of Levi Par- 
sons Morton should by original division divide all of his 
residuary estate into four (4) equal and separate parts or 
shares and designate one of said equal parts or shares by 
the name of each of the three (3) children who survived 
him, to-wit, Edith Livingston Morton Eustis; Helen Mor¬ 
ton and Mary Morton, and designate the remaining fourth 
equal part or share by the name of the testator’s daughter 
Alice Winthrop Morton Rutherfurd, who predeceased him, 
leaving lawful issue surviving him, and to thereafter hold 
three (3) of said separate parts or shares as thus divided 
and designated during the respective lives of each of said 
surviving daughters, subject to the respective power of 
appointment of each daughter, with the approval in writing 
of the Trustees, to dispose of one-half of such part or share 
of the residuary estate so held for her respective benefit, 
and to deliver and pay over to the proper representative of 
the lawful issue surviving the testator of said deceased 
daughter, Alice Winthrop Morton Rutherfurd, per stirpes, 
the part or share designated by her name. 

51 These defendants further aver, upon information 
and belief, that by reason of the death during the 
lifetime of said Levi Parsons Morton of his wife, Anna L. 
Morton, and the falling in of the life interest devised to 
her under his said will, the plaintiffs, as Executors and 
Trustees aforesaid, did in fact make original division of 
the residuary personal estate of said testator into four equal 
parts or shares as directed by his said will and as these 
defendants are advised and believe, designated upon their 
books and set up in their accounts as Executors and Trus¬ 
tees aforesaid, one of said original and equal parts or 
shares by the name of each of the children of the testator 
who survived him, to-wit, Edith Livingston Morton Eustis • 
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Helen Morton and Mary Morton, and one share fry the name 
of Alice Winthrop Morton Rutherfurd, who predeceased 
him, for the benefit of her issue him surviving] and there¬ 
after as Executors and Trustees disbursed the ihcome from 
said shares to the respective beneficiaries entitled under the 
division thus made to receive the same. 

Thereafter, on the 7th of July, 1922, plaintiffs filed a 
Bill in equity in this Court entitled Charles H. |Allen, Mor¬ 
ton Minot (since deceased) and Bronson Winthxfop as Exec¬ 
utors of the estate of Levi Parsons Morton, complainants, 
against the American Security and Trust Company and 
themselves as Trustees of the last will and testament of 
said Levi Parsons Morton, and all the heirs, including Mary 
Morton (then living) and unknown remaindermen of the 
estate of Levi Parsons Morton, deceased, defendants, 
wherein plaintiffs sought the advice and direction of this 
Court upon the question, among others, of th^ proportion 
of the original share of the residuary personal estate to 
which the issue of Alice Winthrop Morton Rutherfurd were 
entitled under the terms of the will of said Levi Par- 
52 sons Morton and to whom distribution of the same 
should be made. 

The suit was entered as Equity Cause No. 4)0,285 on the 
docket of this Court and was heard upon the pill and An¬ 
swers of all defendants, the minors freing represented by 
guardians ad litem duly appointed by Court. ! 

A Decree was entered on the 4th of March, 1924, where¬ 
in and whereby the original share to which tljie issue sur¬ 
viving of said Alice Winthrop Rutherfurd \yere entitled 
under the will of said Levi Parsons Morton, ps aforesaid, 
was found to be one-fourth of said residuary personal es¬ 
tate and the plaintiffs were directed to distribute said one- 
fourth share to themselves and the American Security and 
Trust Company, as Trustees under the last will and testa¬ 
ment and codicils thereto of said Levi Parsops Morton. 

These defendants pray that the Bill and Answers of the 
defendants and the Decree in Equity Cause 40,285 be re¬ 
ferred to for accuracy in the consideration of this cause. 

These defendants, upon information and belief, further 
aver that since the completion of their duties as Executors 
and the taking over of the residuary estate of Levi Parsons 
Morton by themselves as Trustees aforesaid, plaintiffs have 
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continuously held and administered and now hold and ad- 
minister the same under the division and designation origi¬ 
nally made of such residuary personal estate by them as 
Executors as four equal or separate trusts, designated re¬ 
spectively by the names of the three children who survived 
the testator and the child who predeceased him. 

These defendants are advised bv counsel and therefore 
aver that the division and designation of said residuary 
estate and the administration of the same as four 
53 separate equal trusts as aforesaid is not only in ac¬ 
cordance with the meaning and intention of the tes¬ 
tator as expressed in his last will and testament and cod¬ 
icils thereto and the legal effect of the language employed 
by him to express his intention in that regard, but is in 
accordance with the Decree of this Court entered in Equity 
Cause No. 40,285, to which all heirs and unknown remain¬ 
dermen of said Levi Parsons Morton were parties and is 
res adjudicata of the question as to the proportion of the 
share of the residuary personal estate of the said Levi 
Parsons Morton over which, under the provisions of his 
will and codicils, the power of appointment of said Mary 
Morton extends and establishes that proportion to be one- 
half of one-fourth of his said residuary personal estate. 

Further answering the averments of fact contained in 
subparagraphs (2), (3), (4), (5), (6) and (7), these defend¬ 
ants are advised that the same raise questions of law 
which these defendants are not called upon to answer and 
accordingly 1 submit their rights as Trustees aforesaid to 
the protection of this honorable Court. 

'Wherefore, having fully answered, these defendants pray 
to be hence dismissed, with their reasonable costs and coun¬ 
sel fees in this behalf incurred. 

CHARLES J. HEPBURN. 

SHERLEY, FAUST & WILSON, 

Bv CHARLES F. WILSON, 

•/ ' 

Attorneys for Defendants. 

GIRARD TRUST COMPANY, 

By G. L. BISHOP, Jr., 

Vice President. 

Attest: 

(Name illegible), 

Assistant Secretary. 

[seal.] 
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54 City of Philadelphia, 

Commonwealth of Pennsylvania , ss: j 

I, Charles J. Hepburn, do solemnly swear tjHat I have 
read the foregoing Answer bv me subscribed ahd know the 
contents thereof; that the matters and things therein stated 
as upon personal knowledge are true and that the matters 
and things therein stated upon information abd belief I 
believe to be true. | 

CHARLES J. HEPBURN. 

i 

Subscribed and sworn to before me this 18th day of 
August, 1933. 

[notarial seal.] ARTHUR J. PURSSfeLL, 

Notary Public. 

My commission expires January 16, 1935. 

| 

City of Philadelphia, 

Commonwealth of Pennsylvania , ss: 

I, G. L. Bishop, Jr., do solemnly swear that I am the 
Vice President of the Girard Trust Company] a corpora¬ 
tion, one of the defendants in the above entitled cause; that 
I have read the Answer hereto attached, bv me subscribed 
in the name and on behalf of said corporation, and know 
the contents thereof and the facts therein stated positively 
are true and those stated upon information hnd belief I 
believe to be true. 

G. L. BISHOP, Jr. 

! 

j 

Subscribed and sworn to before me this 18th day 

55 of August, 1933. j 

I am not an officer, stockholder or director in the 
corporation for which I hereby act as a Notart Public. 
[notarial seal.] ARTHUR J. PURS SELL, 

Notary Public. 

My commission expires January 16, 1935. 

In the Courts of Common Pleas of Philadelphia County. 

State of Pennsylvania, j 

County of Philadelphia , ss: J 

l 

I, John M. Scott, Prothonotary of the Courts of Common 
Pleas of said County, which are Courts of Rbcord having 
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a common seal, being the officer authorized by the laws of 
the State of Pennsylvania to make the following Certifi¬ 
cate, acting by my Principal Deputy, Meredith Hanna, or 
my Second Deputy, John J. Hoerr, do Certify, that Arthur 
J. Purssell, Esquire, before whom the annexed affidavit 
was made, was at the time of so doing a Notary Public for 
the Commonwealth of Pennsylvania, residing in the County 
of Philadelphia, duly commissioned and qualified to admin¬ 
ister oaths and affirmations and to take acknowledgments 
and proofs of Deeds or Conveyances for lands, tenements 
and hereditaments to be recorded in said State of Penn¬ 
sylvania, and to all whose acts, as such, full faith and 
credit are and ought to be given, as well in Courts of 
Judicature as elsewhere; and that I am well acquainted 
with the handwriting of the said Notary Public and verily 
believe the signature thereto is genuine, and that said oath 
or affirmation purports to be taken in all respects as re¬ 
quired by the laws of the State of Pennsylvania. 

The impression of the seal of the Notary Public is not 
required by law to be filed in this office. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Court, this 18th day of August in 
the year of our Lord one thousand nine hundred thirty- 
three (1933). 

[seal .] 1 JOHN M. SCOTT, 

Prothonotary, 
By JOHN J. HOERR, 

Second Deputy Prothonotary 
Durante Absentia, Secundum Legem. 

56 Answer of Defendants Charles J. Hepburn and the 
Girard Trust Company, a Corporation, as General 
Guardians of the Minor Defendants Lewis Peter 
Morton and Miriam Morton. 

Filed August 21,1933. 

******* 

Charles J. Hepburn, a resident of the Commonwealth of 
Pennsylvania, and the Girard Trust Company, a corporation 
organized under the laws of the Commonwealth of Penn¬ 
sylvania and having its principal place of business in the 
City of Philadelphia, as general guardians of the minor 
defendants Lewis Peter Morton and Miriam Morton, for 
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answer to the Bill of Complaint in the above entitled cause, 
respectfully say: 

First. Upon information and belief these defendants ad¬ 
mit the allegations of fact contained in the first paragraph 
of the Bill. 

Second. These defendants admit that the defendant 
Girard Trust Company is a corporation organized under 
the laws of the Commonwealth of Pennsylvania, having its 
principal place of business in the City of Philadelphia, and 
with defendant Charles J. Hepburn, also a resident of the 
Commonwealth of Pennsylvania, is a Trustee df the trust 
created under the last will and testament of Mary Morton, 
deceased, and that these defendants are also general guard¬ 
ians of the defendant minors Lewis Peter Morton and 
Miriam Morton. Being without accurate knowledge as to 
the citizenship, residences and other facts alleged in said 
paragraph regarding the other parties therein mentioned, 
these defendants can neither affirm nor deny the same. 

Third to Ninth. Upon information and belief, these de¬ 
fendants admit the allegations contained in the third, 
fourth, fifth, sixth, seventh, eighth and ninth paragraphs 
of said Bill and, in so far as the matters of record 
57 in this Court are alleged, pray that the records them¬ 
selves be referred to for accuracv. 

Tenth and Eleventh. These defendants admit the allega¬ 
tions contained in the tenth and eleventh paragraphs of 
the Bill and, in so far as the records in this C^urt and in 
the office of the Register of Wills of the County of Berks, 
Commonwealth of Pennsylvania, are alleged, pifay that the 
records themselves or duly certified copies thereof be re¬ 
ferred to for accuracy. 

Twelfth. These defendants are without accurate knowl¬ 
edge of the facts contained in the twelfth paragraph of 
said Bill, but upon information believe the factis as therein 
stated to be true. 

Thirteenth and Fourteenth. These defendants admit the 
allegations of fact contained in paragraphs thirteen and 
fourteen of said Bill. j 

Fifteenth. These defendants are advised tha^: the allega¬ 
tions of the fifteenth paragraph of said Bill rai^e questions 
of law which these defendants are not called upon to an¬ 
swer, but in so far as such questions of law relate to the 
construction of the wills and codicils therein referred to 
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and the dutV and faculties of the plaintiffs as Executors 
and Trustees thereof, these defendants submit their rights 
as general guardians aforesaid, to the protection of this 
honorable Court. 

CHARLES J. HEPBURN. 

GIRARD TRUST COMPANY, 
By G. L. BISHOP, Jk., 

Vice President . 

Attest: 

(Name illegible), 

Assistant Secretary. 

SHERLEY, FAUST & WILSON, 

By CHARLES F. WILSON, 

Attorneys for Defendants. 

58 City of Philadelphia, 

Commonwealth of Pennsylvania, ss: 

I, Charles J. Hepburn, do solemnly swear that I have 
read the foregoing Answer by me subscribed and know the 
contents thereof; that the matters and things therein stated 
as upon personal knowledge are true and that the matters 
and things therein stated upon information and belief I be¬ 
lieve to be true. 

CHARLES J. HEPBURN. 

Subscribed and sworn to before me this 18th day of 
August, 1933. 

[notarial seal.] ARTHUR J. PURSSELL, 

Notary Public. 

My commission expires January 16, 1935. 

City of Philadelphia, 

Commomvealth of Pennsylvania, ss: 

I, G. L. Bishop, Jr., do solemnly swear that I am the Vice 
President of the Girard Trust Company, a corporation, one 
of the defendants in the above entitled cause; that I have 
read the Answer hereto attached, by me subscribed in the 
name and on behalf of said corporation, and know the con¬ 
tents thereof and the facts therein stated positively are 
true and those stated upon information and belief I believe 
to be true. 


G. L. BISHOP, Jr. 
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Subscribed and sworn to before me tljiis 18th day 
59 of August, 1933. 

I am not an officer, stockholder or director in the 
corporation for which I hereby act as a Notary Public. 
[notarial seal.] ARTHUR J. PURS8}ELL, 

My commission expires January 16, 1935. 

In the Courts of Common Pleas of Philadelphia County. 

State of Pennsylvania, j 

County of Philadelphia, ss: 

I, John M. Scott, Prothonotary of the Corjrts of Com¬ 
mon Pleas of said County, which are Courts of Record hav¬ 
ing a common seal, being the officer authorize^ by the laws 
of the State of Pennsylvania to make the folloWing Certifi¬ 
cate, acting by my Principal Deputy, Meredith Hanna, or 
my Second Deputy, John J. Hoerr, do Certify, [That Arthur 
J. Purssell, Esquire, before whom the annexed [affidavit was 
made, was at the time of so doing a Notary public for the 
Commonwealth of Pennsylvania, residing in tfie County of 
Philadelphia, duly commissioned and qualified to adminis¬ 
ter oaths and affirmations and to take acknowledgments and 
proofs of Deeds or Conveyances for lands, tenements and 
hereditaments to be recorded in said State of Pennsylvania, 
and to all whose acts, as such, full faith and credit are and 
ought to be given, as well in Courts of Judicature as else¬ 
where ; and that I am well acquainted with th$ handwriting 
of the said Notary Public and verily believe the signature 
thereto is genuine, and that said oath or affirmation pur¬ 
ports to be taken in all respects as required % the laws of 
the State of Pennsylvania. 

The impression of the seal of the Notary [Public is not 
required by law to be filed in this office. 

In testimony whereof, I have hereunto set jmv hand and 
affixed the seal of said Court, this 18th day [of August in 
the year of our Lord one thousand nine hundred thirty- 
three (1933). 

[seal.] john m. Scott, 

Prothonotary, 
By JOHN J. HOERR, 
Second Deputy Prothonotary 
Durante Absentia, Secundum Legem . 
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60 Separate Answer of the Defendants George Morton 
Minot and Security Trust Company, a Corpora¬ 
tion , as Executors. 

Filed October 20, 1933. 

******* 


George Morton Minot, a resident of the City of Rochester, 
New York, and Security Trust Company of Rochester, 
N. Y., a corporation, having its principal place of business 
in the City of Rochester, State of New York, as Executors 
of the last Will and Testament of Morton Minot, deceased, 
for their answer to the Bill of Complaint in the above en¬ 
titled action, respectfully state: 

First. Upon information and belief these defendants ad¬ 
mit the allegations of fact contained in the first paragraph 
of the Bill. 

Second. These defendants admit the allegations of fact 
contained in the second paragraph of the Bill setting forth 
that George Morton Minot resides in the Citv of Rochester, 
N. Y., and that the Security Trust Company is a corpora¬ 
tion organized under the laws of the State of New York, 
having its principal place of business in the City of Roches¬ 
ter, N. Y., and that they are the Executors of the last Will 
and Testament of Morton Minot, deceased, who, in his life 
time, was one of the Trustees under the last Will and Testa¬ 
ment of Levi Parsons Morton, deceased. 

And, upon information and belief, these defendants admit 
the other allegations of fact in said paragraph set forth. 

Third to Sixth. Upon information and belief, these de¬ 
fendants admit the allegations of fact set out in the 
61 third, fourth and fifth paragraphs of the Bill, and in 
so fai* as matters of record in this Court are alleged 
therein, pray that the records themselves be referred to 
for accuracv. 

mi 

Sixth. These defendants admit the allegations set out in 
the sixth paragraph of the Bill. 

Seventh to Fifteenth. Upon information and belief these 
defendants admit the allegations of fact set out in para¬ 
graph seventh, eighth, ninth, tenth, eleventh, twelfth, thir¬ 
teenth and fourteenth of the Bill. 
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Fifteenth. Upon information and belief, these defendants 
admit the allegations of fact contained in said paragraph 
fifteenth of the Bill. 

With respect to the allegations contained ii sub-para¬ 
graphs 1, 2, 3, 4, 5 and 6, these defendants are advised 
that same raise questions of law which these defendants 
are not called upon to answer, and accordingly submit their 
rights, as Executors, to the protection of this Honorable 
Court. 

With respect to the allegations set out in subparagraph 
7 these defendants admit that no commissionsj have ever 
been paid to Morton Minot, as Trustee, in hijs life time, 
or to them as Executors of his estate, and upc^n informa¬ 
tion and belief, admit the other allegations of fact set out 
in the said sub-paragraph, and as to the other matters in¬ 
volving questions of law alleged in said sub-paragraphs 
these defendants submit their rights, as Executors, to the 
protection of the Honorable Court. 

Wherefore, having fully answered, thbse defend- 
62 ants pray to be hence dismissed with their reasonable 
costs and counsel fees in their behalf incurred. 
GEORGE MORTON MINOt, 

[seal.] SECURITY TRUST COMPANY OF 

ROCHESTER, 

By W. H. STACKEL, ! 

Vice President of Security Trust Company of Rochester, 

Executors of the last Will and Testament df Morton 

Minot, Deceased. 

SHAY & HANKS, 

Attorneys for Defendants George Morion Minot 
and Security Trust Company of Rochester, as 
Executors of the Last Will and Testament of 
Morton Minot, Deceased . 

State of New York, 

County of Monroe, 

City of Rochester, ss: 

I, George Morton Minot, do solemnly swear that I am one 
of the Executors of the estate of Morton Minot, deceased; 
that I have read the foregoing answer by me subscribed 
and know the contents thereof; that the matters and things 
therein set forth upon knowledge are true, afid that the 
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matters and things therein stated upon information and 
belief I believe to be true. 

GEORGE MORTON MINOT. 


Subscribed and sworn to before me this 17th day of Octo¬ 
ber, 1933. 

[notarial seal.] HARRY N. KENYON, 

Notary Public. 


63 State of New York, 

County of Monroe, ss: 

Monroe County Clerk’s Office. 

I, John H. Law, Clerk of the County of Monroe, of the 
County Court of said County, and of the Supreme Court, 
both being Courts of Record, having a common seal, do 
certify, that Harry N. Kenyon before whom the annexed 
Oath Affidavit Acknowledgment purports to have been 
made or taken, and certified by him, was at the time of the 
making or taking thereof a Notary Public in and for said 
County, and was duly authorized to take the same, and was 
authorized by the laws of the State to take and certify the 
acknowledgement and proof of deeds to be recorded in this 
State; and that I am well acquainted with his handwriting 
and verily believe his signature thereto is genuine. 

In witness whereof I have hereunto set my hand and the 
official seal of said Court this 17 day of October, 1933. 

[seal] ! JOHN H. LAW, 

Cleric 

By MARY M. MILLER, 

Deputy Clerk. Spl. 

* ##*### 

The undersigned, George Morton Minot, a resident of 
the City of Rochester, N. Y., and Security Trust Company 
of Rochester, N. Y., a corporation having its principal place 
of business in the City of Rochester, State of New York, as 
executors of the last Will and testament of Morton Minot, 
deceased, do hereby irrevocably nominate, constitute and 
appoint Harry C. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, his successor or successors in 
office, as their attorney, and as the person upon whom all 
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notices, copies of pleadings, motions or other papers 
64 in the case may be served. 

Dated at Rochester, N. Y. this 17th day of October, 

1933 

GEORGE MORTON MINOT, 
SECURITY TRUST COMPANY 
OF ROCHESTER, 

By W. H. STACKEL, j 

Vice President of Secutity Trust 
Company of Rochester, Execu¬ 
tors of the Last Will dnd Testa¬ 
ment of Morton Minot , De¬ 
ceased. 

State of New York, 

County of Monroe , 

City of Rochester , ss: 

On this 17th day of October, 1933, before m£ personally 
came George Morton Minot, one of the Execjitors of the 
last Will and Testament of Morton Minot, deceased, to me 
known and known to me to be the person described in and 
who executed the foregoing instrument, and dply acknowl¬ 
edged that he executed the same as such Execiltor. 

[ notarial seal. ] HARRY N. KENYON, 

Notary Public. 


State of New York, 

County of Monroe t 

City of Rochester , ss: 

On this 17th day of October, 1933, before nje personally 
came William H. Stackel, to me known, who, being by me 
duly sworn, did depose and say that he resides in the City 
of Rochester, New York; that he is the Vice-President of 
the Security Trust Company of Rochester, N, Y., the cor¬ 
poration described in and which executed the above 
65 instrument; that he knows the seal of said corpora¬ 
tion ; that the seal affixed to said instrunient was such 
corporate seal; that it was so affixed by order of the Board 
of Directors of said corporation and that he signed his 
name thereto by like order. 

[notarial seal.] HARRY N. KENYON, 

Notary Public. 
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Ansiver of Defendants Winthrop Ruth erf urd, Jr. y John 
Philip Rutherfurd and Hugo Rutherfurd. 

Filed October 25, 1933. 

# # * # # * # 


The answer of Winthrop Rutherford, Jr., John Philip 
Rutherfurd and Hugo Rutherfurd to the bill of complaint 
of Charles H. Allen and Bronson Winthrop, as trustees 
under the last will and testament of Levi Parsons Morton, 
deceased, respectfully shows to the court: 

1. These defendants admit, upon information and belief, 
the allegations of fact contained in paragraph 1 of said bill. 

2. These defendants admit the allegations of fact con¬ 
tained in paragraph 2 of said bill with respect to these three 
defendants and the minors Alice Margaret Mary Ruther¬ 
furd and Guy Gerard Rutherfurd, being children of Alice 
Margaret Mary Rutherfurd, a deceased daughter of Levi 
Parsons Morton; these defendants admit that they and said 
Alice Margaret Mary Rutherfurd and Guy Gerard Ruther¬ 
furd, minors, reside in New Jersey, admit the dates of the 
births of the two minor Rutherfurd defendants as stated 
in the bill, and that the said minor defendants reside with 
their father in the State of New Jersey; these defendants 
admit the appointment of Winthrop C. Rutherfurd as guard¬ 
ian of the minors aforesaid; and upon information 

66 and belief these defendants admit all other allega¬ 
tions of fact set out in said paragraph 2. 

3. 4, 5, 6. These defendants, upon information and belief, 
admit the allegations of fact set out in paragraphs 3, 4, 5 
and 6 of the bill, but they pray that the records of this court 
be referred to with respect to matters of record herein. 

7. These defendants admit the allegations set out in 
paragraph 7 of said bill. 

8, 9, 10. These defendants admit, upon information and 
belief, the allegations of fact set out in paragraphs 8, 9 and 
10 of the bill, but they pray that the records of this court 
be referred to with respect to matters of record herein. 

11, 12. These defendants are without sufficient informa¬ 
tion to enable them to admit or deny the allegations of fact 
contained in paragraphs 11 and 12 of the bill. 
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13, 14. These defendants, upon information and belief, 
admit the allegations of fact contained in paragraphs 13 
and 14 of the bill. ! 

15. Upon information and belief these defendants admit 
the allegations of fact contained in paragraph 15 of said 
bill. 

15. Subparagraph 1. These defendants are without knowl¬ 
edge sufficient to form a belief as to the question presented 
in subparagraph 1 of paragraph 15, namely, Whether the 
last will and testament of Mary Morton is Valid, as an 
exercise of the power of appointment conferred upon her 
by the last will and testament of Levi Parsons Morton, de¬ 
ceased, but respectfully submit to the court | that those 
parties who contend it is valid as such should bej required to 
present strict proof thereof, and particularly tjiat the said 
parties should submit to the court, to aid it in the determi¬ 
nation of said question, the approval o^ said testa- 
67 mentary disposition alleged to have been executed 
on April 26, 1930. { 

15. Subparagraph 2. As to the question presented in sub- 
paragraph 2 of paragraph 15, asking as to what portion of 
the property held in trust for the benefit of Mary Morton 
the power of appointment conferred upon her bf the will of 
Levi Parsons Morton extends, these defendants are ad¬ 
vised and believe and therefore aver that the sAme extends 
to one-half of one-fifth of the residuary estate of the said 
Levi Parsons Morton, deceased, according to t^ie intention 
and meaning of said decedent as expressed in jhis last will 
and testament and the codicils thereto. 

15. Subparagraph 3. As to the question presented in sub- 
paragraph 3 of paragraph 15, asking to whom the trustees 

under the will of Levi Parsons Morton shall transfer and 

% 

pay over that portion of the principal of the trujst fund held 
for the benefit of said Mary Morton at the tiipe of her de¬ 
cease, over which she did not have or did not exercise 
power of appointment under the will of Levi Parsons Mor¬ 
ton, deceased, these defendants allege that on April 20, 
1932, the date of the death of Mary Morton, Edith L. Mor¬ 
ton Eustis and Helen Morton were the only surviving * 
daughters of Levi Parsons Morton, deceased, and these de¬ 
fendants and the said Alice Margaret Mary Rutherfurd and 
Guy Gerard Rutherfurd were the only living' issue of a 
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deceased daughter of Levi Parsons Morton; these defend¬ 
ants are advised and believe and therefore aver that said 
portion of the principal of the trust fund aforesaid should 
be transferred and paid over, under the provisions of 
Clause V of said will and of said codicil of June 14, 1911, 
one-third to the trust fund held for the benefit of Edith L. 
Morton Eustis, one-third to the trust fund held for 

68 the benefit of Helen Morton, and one-third distrib¬ 
uted outright, in equal shares, to the five children of 

Alice Marghret Mary Rutlierfurd, deceased, namely, these 
defendants and the minor defendants Alice Margaret Marv 
Rutlierfurd and Guy Gerard Rutlierfurd, to the exclusion 
of the adopted children of said Mary Morton, deceased, and 
to the exclusion of the defendant William Hazlett Minor, Jr. 

15. Subparagraph 4. As to the question presented in sub- 
paragraph 4 of paragraph 15, asking whether the Federal 
Estate Tax should be apportioned between realty and per¬ 
sonalty, these defendants are advised and believe and there¬ 
fore aver that under the general rule payments of estate 
taxes are to be made from the personal estate, unless a con¬ 
trary intention appears from the will, and that in the pres¬ 
ent instance nothing appears in the will or codicils to 
change the operation of the general rule. 

15. Subparagraph 5. As to the question presented in sub- 
paragraph 5 of paragraph 15, asking whether the inherit¬ 
ance taxes paid to jurisdictions other than the United 
States and chargeable to principal should be apportioned 
or allocated to realty and personalty, these defendants are 
advised and believe and therefore aver that under the gen¬ 
eral rule payments of inheritance taxes are to be made from 
the personal estate, unless a contrary intention appears 
from the will, and that in the present instance nothing ap¬ 
pears in the will or codicils to change the operation of the 
general rule. 

15. Subparagraph 6. As to the question presented in sub- 
paragraph 6 of said paragraph 15, asking whether advances 
of principal made by the trustees to the respective daugh¬ 
ters should be apportioned between realty and per- 

69 sonklty, these defendants are advised and believe 
and therefore aver that the language of the testator 

as shown by the paragraph in Clause V of said will provid¬ 
ing for said advances indicates that he intended the same 
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to be in cash or its equivalent, and therefore the said items 
should not be apportioned as between realty and personalty. 

15. Subparagraph 7. As to the question presented in sub- 
paragraph 7 of paragraph 15, concerning the allowance of 
commissions for the services of the several trustees, these 
defendants are advised it is unnecessary for tl^em to answer 
the same, but they respectfully submit that tl^e services of 
the trustees and their claims for commissions should be 
set out in detail accompanying the account mentioned in 
paragraph 9 of the bill, and that the rate of commissions, 
except for services in connection with the real estate located 
outside of the District of Columbia, should be fixed in ac¬ 
cordance with the law of this jurisdiction and the practice 
and rules of this court. 

Wherefore, having fully answered, these defendants pray 
that they may be dismissed hence with the}r reasonable 
costs and counsel fees in this behalf incurred. 

WINTHROP RUTHERF|URD, Jr., 
JOHN PHILIP RUTHERFURD, 

Bv EDWARD STAFFORD, ! 

HUGO RUTHERFURD. 

EDWARD STAFFORD, I 

Attorney for Winthrop Rutherfurd, Jr., John 
Philip Rutherfurd and Hugo Rutherfurd. 

70 State of New York, 

County of New York, ss: 

Winthrop Rutherfurd, Jr., being first duly sworn, de¬ 
poses and says that he has read the foregoing answer by 
him subscribed and knows the contents thereof; that the 
matters and things therein stated as upon personal knowl¬ 
edge are true, and that the matters and things therein 
stated as upon information and belief he believes to be 
true. 

WINTHROP RUTHERRURD, Jr. 

Subscribed and sworn to before me this 23d jday of Octo¬ 
ber, 1933. 

[notarial seal.] JOSEPH L. JOHNSON, 

Notary Public, Kin§js County. 

Cert, filed in Kings Co. Clk. No. 138, Reg. Nek 5076. 

Cert, filed in N. Y. Co. Clk. No. 115, Reg. No. —. 

Commission expires March 30, 1935. 
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District of Columbia, ss : 

Edward Stafford, being first duly sworn, deposes and 
savs that he has read the foregoing answer bv him sub- 
scribed as attorney for John Philip Rutherfurd, who is 
absent from the United States, and knows the contents 
thereof; that he verily believes the facts stated in said an¬ 
swer are true. 

EDWARD STAFFORD. 

Subscribed and sworn to before me this 24 day of Octo¬ 
ber, 1933. 

[notarial seal.] MARGARET MacPHERSON, 

Notary Public, D. C. 


71 State of New Jersey, 

County of Mercer, ss: 

Hugo Rutherfurd, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as upon personal knowledge are 
true, and that the matters and things therein stated as upon 
information and belief he believes to be true. 

HUGO RUTHERFURD. 

Subscribed and sworn to before me this 18tli day of 
October, 1933. 

[notarial seal.] CHARLOTTE E. STONE, 

Notary Public of N. J. 

My commission expires Oct. 29, 1935. 

Answer of Defendants Alice Margaret Mary Rutherfurd 
and Guy Gerard Rutherfurd, Minors, by Edivard Staf¬ 
ford, Their Guardian ad litem. 

Filed October 25, 1933. 

* * % * * # # # 


The answer of Alice Margaret Mary Rutherfurd and 
Guy Gerard Rutherfurd to the bill of complaint of Charles 
H. Allen and Bronson Winthrop, as trustees under the last 
will and testament of Levi Parsons Morton, deceased, re¬ 
spectfully shows to the court: 
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A. That the said Alice Margaret Mary Rutherfurd and 
Guy Gerard Rutherfurd are each of them minors and under 
the age of 21 years; that they are therefore unable to either 

admit or deny the allegations of the said pill of com- 

72 plaint, but submit their interests to the protection of 
the court. 

B. Further answering said bill of complaint, your guard¬ 
ian ad litem says that he has given careful consideration 
to the said bill of complaint together with the wills and 
codicils referred to therein, with special regard to the 
rights of the minors aforesaid, that he has also conferred 
personally and corresponded with the attorneys for the 
guardian of the said minors. 

C. Further answering said bill of complaint for and on 
behalf of the minors aforesaid, your guardian ad litem sub¬ 
mits that all matters of fact alleged in the said!bill of com¬ 
plaint should, as against these minor defendant^, be proved 
to the satisfaction of the court; and further answering said 
bill of complaint and especially paragraph 15 thereof, your 
guardian ad litem says: 

15. Subparagraph 1. With respect to the question pre¬ 
sented in subparagraph 1 of paragraph 15, namely, whether 
the last will and testament of Mary Morton is valid, as an 
exercise of the power of appointment conferred upon her 
by the last will and testament of Levi Parsons Morton, de¬ 
ceased, your guardian ad litem respectfully submits to the 
court that those parties who contend it is vhlid as such 
should be required to present strict proof thereof, and par¬ 
ticularly that the said parties should submit io the court, 
to aid it in the determination of said question, phe approval 
of said testamentary disposition alleged to ha^e been exe¬ 
cuted on April 26, 1930. j 

15. Subparagraph 2. With respect to the Question pre¬ 
sented in subparagraph 2 of paragraph 15 asking as to 
what portion of the property held in trust for the benefit of 
Mary Morton the power of appointment conferred upon her 
by the will of Levi Parsons Morton extends, ybur guardian 
ad litem submits that the same extendi to one-half 

73 of one-fifth of the residuary estate of the said Levi 
Parsons Morton, deceased, according tio the inten¬ 
tion and meaning of said decedent as expressed in his last 
will and testament and the codicils thereto ; 

6—6528a i 
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District of Columbia, ss : 

Edward Stafford, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed as attorney for John Philip Rutherfurd, who is 
absent from the United States, and knows the contents 
thereof; that he verily believes the facts stated in said an¬ 
swer are true. 

EDWARD STAFFORD. 

Subscribed and sworn to before me this 24 day of Octo¬ 
ber, 1933. 

[notarial seal.] MARGARET MacPHERSON, 

' Notary Public, D. C . 


71 State of New Jersey, 

County of Mercer, ss: 

Hugo Rutherfurd, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as upon personal knowledge are 
true, and that the matters and things therein stated as upon 
information and belief he believes to be true. 

HUGO RUTHERFURD. 

Subscribed and sworn to before me this 18tli day of 
October, 1933. 

[notarial seal.] CHARLOTTE E. STONE, 

Notary Public of N. J. 

My commission expires Oct. 29, 1935. 

Answer of Defendants Alice Margaret Mary Rutherfurd 
and Guy Gerard Rutherfurd, Minors, by Edivard Staf¬ 
ford, Their Guardian ad litem. 

Filed October 25, 1933. 

* # # * * # # 

The answer of Alice Margaret Mary Rutherfurd and 
Guy Gerard Rutherfurd to the bill of complaint of Charles 
H. Allen and Bronson Wintlirop, as trustees under the last 
will and testament of Levi Parsons Morton, deceased, re¬ 
spectfully shows to the court: 
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A. That the said Alice Margaret Mary Ruth^rfurd and 
Guy Gerard Rutherfurd are each of them minor4 and under 
the age of 21 years; that they are therefore unable to either 

admit or deny the allegations of the said bill of com- 

72 plaint, but submit their interests to the protection of 
the court. 

B. Further answering said bill of complaint, ^our guard¬ 
ian ad litem says that he has given careful consideration 
to the said bill of complaint together with thb wills and 
codicils referred to therein, with special regard to the 
rights of the minors aforesaid, that he has alsb conferred 
personally and corresponded with the attorneys for the 
guardian of the said minors. 

C. Further answering said bill of complaint! for and on 
behalf of the minors aforesaid, your guardian a^ litem sub¬ 
mits that all matters of fact alleged in the said bill of com¬ 
plaint should, as against these minor defendants, be proved 
to the satisfaction of the court; and further answering said 
bill of complaint and especially paragraph 15 thereof, your 
guardian ad litem says: 

15. Subparagraph 1. With respect to the question pre¬ 
sented in subparagraph 1 of paragraph 15, nambly, whether 
the last will and testament of Mary Morton is valid, as an 
exercise of the power of appointment conferred upon her 
by the last will and testament of Levi Parsons j Morton, de¬ 
ceased, your guardian ad litem respectfully submits to the 
court that those parties who contend it is valid as such 
should be required to present strict proof thereof, and par¬ 
ticularly that the said parties should submit to the court, 
to aid it in the determination of said question, the approval 
of said testamentary disposition alleged to ha|^e been exe¬ 
cuted on April 26, 1930. | 

15. Subparagraph 2. With respect to the question pre¬ 
sented in subparagraph 2 of paragraph 15 isking as to 
what portion of the property held in trust for fhe benefit of 
Mary Morton the power of appointment conferred upon her 
by the will of Levi Parsons Morton extends, y<j>ur guardian 
ad litem submits that the same extend^ to one-half 

73 of one-fifth of the residuary estate of tjhe said Levi 
Parsons Morton, deceased, according 1*o the inten¬ 
tion and meaning of said decedent as expressed in his last 
will and testament and the codicils thereto ; 

6—6528a ! 
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being children of Alice Margaret Mary Rutherfurd, a de¬ 
ceased daughter of Levi Parsons Morton; this defendant 
admits that all the said Rutherfurd defendants, both adults 
and minors, reside in New Jersey, admits the dates of the 
births of the two minor Rutherfurd defendants as stated 
in the bill, admits that the said minor Rutherfurd defend¬ 
ants reside with this defendant in the State of New Jersev; 
this defendant admits his appointment as guardian of the 
minors aforesaid; and upon information and belief this 
defendant admits all other allegations of fact set out in 
paragraph 2. 

76 3, 4 : , 5, 6. This defendant, upon information and 

belief, admits the allegations of fact set out in para¬ 
graphs 3, 4, 5 and 6 of the bill, but he prays that the records 
of this court be referred to with respect to matters of rec¬ 
ord herein. 

7. This defendant admits the allegations set out in para¬ 
graph 7 of said bill. 

8, 9, 10. This defendant admits, upon information and 
belief, the allegations of fact set out in paragraphs 8, 9 and 
10 of the bill but he prays that the records of this court be 
referred to with respect to matters of record herein. 

11, 12. This defendant is without sufficient information 
to enable him to admit or deny the allegations of fact con¬ 
tained in paragraphs 11 and 12 of the bill. 

13,14. This defendant, upon information and belief, ad¬ 
mits the allegations of fact contained in paragraphs 13 and 
14 of the bill. 

15. Upon information and belief this defendant admits 
the allegations of fact contained in paragraph 15 of said 
bill. 

15. Subparagraph 1. This defendant is without knowl¬ 
edge sufficient to form a belief as to the question presented 
in sub-paragraph 1 of paragraph 15, namely, whether the 
last will and testament of Mary Morton is valid, as an ex¬ 
ercise of the power of appointment conferred upon her by 
the last will and testament of Levi Parsons Morton, de¬ 
ceased, but respectfully submits to the court that those par¬ 
ties who contend it is valid as such should be required to 
present strict proof thereof, and in particular that the said 
parties should submit to the court, to aid in the determina¬ 
tion of said question, the approval of said testamentary 
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disposition alleged to have been executed on April 26, 
1930. 

77 15. Subparagraph 2. As to the question presented 
in subparagraph 2 of paragraph 15, asking as to 

what portion of the property held in trust for the benefit 
of Mary Morton the power of appointment conferred upon 
her bv the will of Levi Parsons Morton extends, this de- 
fendant is advised and believes and therefore avers that 
the same extends to one-half of one-fifth of th^ residuary 
estate of the said Levi Parsons Morton, deceased, accord¬ 
ing to the intention and meaning of said decedent as ex¬ 
pressed in his last will and testament and tthe codicils 
thereto. 

15. Subparagraph 3. As to the question presented in sub- 
paragraph 3 of paragraph 15, asking to whom the trustees 
under the will of Levi Parsons Morton shall transfer and 
pay over that portion of the principal of the trust fund 
held for the benefit of said Mary Morton at the time of her 
decease, over which she did not have or did not exercise 
power of appointment under the will of Levi Parsons Mor¬ 
ton, deceased, this defendant alleges that on ApHl 20, 1932, 
the date of the death of Mary Morton, Edith L. Morton 
Eustis and Helen Morton were the only surviving daugh¬ 
ters of Levi Parsons Morton, deceased, and the adult de¬ 
fendants Winthrop Rutherfurd, Jr., John Philip Ruther- 
furd, and Hugo Rutherfurd, and the minor defendants 
Alice Margaret Mary Rutherfurd and Guy Gerard Ruther¬ 
furd were the only living issue of a deceased daughter of 
Levi Parsons Morton; this defendant is advisjed and be¬ 
lieves and therefore avers that said portion of | the princi¬ 
pal of the trust fund aforesaid should be transferred and 
paid over, under the provisions of Clause V (jf said will 
and of said codicil of June 14, 1911, one-third to the trust 
fund held for the benefit of Edith L. Morton Eustis, one- 
third to the trust fund held for the benefit of Mary Mor¬ 
ton, and one-third distributed outright, in equal 

78 shares, to the five children of Alice Margaret Mary 
Rutherfurd, deceased, namely the adult defendants 

Winthrop Rutherfurd, Jr., John Philip Rutherfurd and 
Hugo Rutherfurd and the minor defendants Alice Margaret 
Mary Rutherfurd and Guy Gerard Rutherfurd* to the ex¬ 
clusion of the adopted children of said Mary Morton, de- 
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15. Subparagraph 3. With respect to the question pre¬ 
sented in subparagraph 3 in paragraph 15, asking to whom 
the trustees under the will of Levi Parsons Morton shall 
transfer and pay over that portion of the principal of the 
trust fund held for the benefit of said Mary Morton at the 
time of her decease, over which she did not have or did 
not exercise power of appointment under the will of Levi 
Parsons Morton, deceased, your guardian ad litem alleges 
upon information and belief, that on April 20, 1932, the 
date of the death of Mary Morton, Edith L. Morton Eustis 
and Helen Morton were the only surviving daughters of 
Levi Parsons Morton, deceased, and Winthrop Rutherfurd, 
Jr., John Philip Rutherfurd and Hugo Rutherfurd, to¬ 
gether with the said minors, Alice Margaret Mary Ruther¬ 
furd and Guy Gerard Rutherfurd were the only living issue 
of a deceased daughter of Levi Parsons Morton; your 
guardian ad litem submits that said portion of the principal 
of the trust fund aforesaid should be transferred and paid 
over, under the provisions of Clause V of said will and 
of said codicil of June 14, 1911, one-third to the trust fund 
held for the benefit of Edith L. Morton Eustis, one-third to 
the trust fund held for the benefit of Helen Morton and 
one-third distributed outright, in equal shares, to the five 
children of Alice Margaret Mary Rutherfurd, deceased, 
namely Winthrop Rutherfurd, Jr., John Philip Rutherfurd, 
Hugo Rutherfurd, Alice Margaret Mary Rutherfurd and 
Guy Gerard Rutherfurd, to the exclusion of the adopted 
children of said Mary Morton, deceased and to the 
74 exclusion of the defendant William Hazlett Minor, 
Jr. 

15. Subparagraphs 4, 5, 6, 7. With respect to the ques¬ 
tions presented in subparagraphs 4, 5, 6 and 7 of paragraph 
15 concerning the possible allocation of the Federal Estate 
Tax as between real estate and personal estate, the possible 
allocation of inheritance taxes paid to jurisdictions other 
than the United States as between real estate and personal 
estate, the possible apportionment as between realty and 
personalty of the advances of principal made by the trus¬ 
tees to the respective daughters, and the allowance of com¬ 
missions for the services of the several trustees, your guard¬ 
ian ad litem submits that he is not required to answer the 
same upon behalf of the said minors but submits their inter¬ 
ests to the protection of the court. 
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And further answering said bill generally, youp guardian 
ad litem submits the rights of the said minor defendants 
to the protection of the court. 

ALICE MARGARET MARY RUTHERFURD, 
GUY GERARD RUTHERFURD, 

By EDWARD STAFFORD, i 

Their Guardian ad litem. 

District of Columbia, ss: 

Edward Stafford, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed as guardian ad litem and knows the consents there¬ 
of; that the matters and things therein stated as upon 
personal knowledge are true and that the matters and 
things therein stated as upon information an<i belief he 
believes to be true. 

EDWARD STAFFORD. 

! 

75 Subscribed and sworn to before me tljiis 6th day 
of October, 1933. j 

[notarial seal.] MARGARET MacPHERJ^ON, 

Notary Public, D. C. 

Answer of Defendant Winthrop C. Rutherfurd, ds Guardian 
of Alice Margaret Mary Rutherfurd, and Quy Gerard 
Rutherfurd. 

Filed October 25, 1933. 

I 

* # # # # # J # 


The answer of Winthrop C. Rutherfurd, as guardian of 
Alice Margaret Mary Rutherfurd and Guy Gerard Ruther¬ 
furd, to the bill of complaint of Charles H. Allen and Bron¬ 
son Winthrop, as trustees under the last will anji testament 
of Levi Parsons Morton, deceased, respectfully shows to 
the court: 

1. This defendant admits, upon information! and belief, 
the allegations of fact contained in paragraph l! of said bill. 

2. This defendant admits the allegations of fabt contained 
in paragraph 2 of said bill with respect to tile adult de¬ 
fendants, Winthrop Rutherfurd, Jr., John Philip Ruther¬ 
furd and Hugo Rutherfurd and the minor defendants Alice 
Margaret Mary Rutherfurd and Guy Gerard Rutherfurd, 
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being children of Alice Margaret Mary Rutherfurd, a de¬ 
ceased daughter of Levi Parsons Morton; this defendant 
admits that all the said Rutherfurd defendants, both adults 
and minors, reside in New Jersey, admits the dates of the 
births of the two minor Rutherfurd defendants as stated 
in the bill, admits that the said minor Rutherfurd defend¬ 
ants reside with this defendant in the State of New Jersev; 
this defendant admits his appointment as guardian of the 
minors aforesaid; and upon information and belief this 
defendant admits all other allegations of fact set out in 
paragraph 2. 

76 3, 4, 5, 6. This defendant, upon information and 

belief, admits the allegations of fact set out in para¬ 
graphs 3, 4, 5 and 6 of the bill, but he prays that the records 
of this court be referred to with respect to matters of rec¬ 
ord herein. 

7. This defendant admits the allegations set out in para¬ 
graph 7 of said bill. 

8, 9, 10. This defendant admits, upon information and 
belief, the allegations of fact set out in paragraphs 8, 9 and 
10 of the bill but he prays that the records of this court be 
referred to with respect to matters of record herein. 

11, 12. This defendant is without sufficient information 
to enable him to admit or deny the allegations of fact con¬ 
tained in paragraphs 11 and 12 of the bill. 

13,14. This defendant, upon information and belief, ad¬ 
mits the allegations of fact contained in paragraphs 13 and 
14 of the bill. 

15. Upon information and belief this defendant admits 
the allegations of fact contained in paragraph 15 of said 
bill. 

15. Subparagraph 1. This defendant is without knowl¬ 
edge sufficient to form a belief as to the question presented 
in sub-paragraph 1 of paragraph 15, namely, whether the 
last will and testament of Marv Morton is valid, as an ex- 
ercise of the power of appointment conferred upon her by 
the last will and testament of Levi Parsons Morton, de¬ 
ceased, but respectfully submits to the court that those par¬ 
ties who contend it is valid as such should be required to 
present strict proof thereof, and in particular that the said 
parties should submit to the court, to aid in the determina¬ 
tion of said question, the approval of said testamentary 
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disposition alleged to have been executed onj April 26, 
1930. 

77 15. Subparagraph 2. As to the question presented 
in subparagraph 2 of paragraph 15, asking as to 

what portion of the property held in trust for the benefit 
of Mary Morton the power of appointment conferred upon 
her by the will of Levi Parsons Morton extends, this de¬ 
fendant is advised and believes and therefore' avers that 
the same extends to one-half of one-fifth of thfe residuary 
estate of the said Levi Parsons Morton, deceased, accord¬ 
ing to the intention and meaning of said decedent as ex- 
pressed in his last will and testament and j;he codicils 
thereto. 

15. Subparagraph 3. As to the question presented in sub- 
paragraph 3 of paragraph 15, asking to whom the trustees 
under the will of Levi Parsons Morton shall transfer and 
pay over that portion of the principal of the trust fund 
held for the benefit' of said Mary Morton at the time of her 
decease, over which she did not have or did not exercise 
power of appointment under the will of Levi Persons Mor¬ 
ton, deceased, this defendant alleges that on Apfril 20, 1932, 
the date of the death of Mary Morton, Edith L. Morton 
Eustis and Helen Morton were the only surviving daugh¬ 
ters of Levi Parsons Morton, deceased, and the adult de¬ 
fendants Winthrop Rutherfurd, Jr., John Philip Ruther- 
furd, and Hugo Rutherfurd, and the minorj defendants 
Alice Margaret Mary Rutherfurd and Guy Gerard Ruther¬ 
furd were the only living issue of a deceased daughter of 
Levi Parsons Morton; this defendant is advised and be¬ 
lieves and therefore avers that said portion of the princi¬ 
pal of the trust fund aforesaid should be transferred and 
paid over, under the provisions of Clause V'of said will 
and of said codicil of June 14, 1911, one-third to the trust 
fund held for the benefit of Edith L. Morton Eustis, one- 
third to the trust fund held for the benefit of Mary Mor¬ 
ton, and one-third distributed outright, in equal 

78 shares, to the five children of Alice Margaret Mary 
Rutherfurd, deceased, namely the adult defendants 

Winthrop Rutherfurd, Jr., John Philip Rutherfurd and 
Hugo Rutherfurd and the minor defendants Al|ce Margaret 
Mary Rutherfurd and Guy Gerard Rutherfurd, to the ex¬ 
clusion of the adopted children of said Maryl Morton, de- 
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being children of Alice Margaret Mary Rutherfurd, a de¬ 
ceased daughter of Levi Parsons Morton; this defendant 
admits that all the said Rutherfurd defendants, both adults 
and minors, reside in New Jersey, admits the dates of the 
births of the two minor Rutherfurd defendants as stated 
in the bill, admits that the said minor Rutherfurd defend¬ 
ants reside with this defendant in the State of New Jersey; 
this defendant admits his appointment as guardian of the 
minors aforesaid; and upon information and belief this 
defendant admits all other allegations of fact set out in 
paragraph 2. 

76 3, 4, 5, 6. This defendant, upon information and 

belief, admits the allegations of fact set out in para¬ 
graphs 3, 4, 5 and 6 of the bill, but he prays that the records 
of this court be referred to with respect to matters of rec¬ 
ord herein. 

7. This defendant admits the allegations set out in para¬ 
graph 7 of said bill. 

8, 9, 10. This defendant admits, upon information and 
belief, the allegations of fact set out in paragraphs 8, 9 and 
10 of the bill but he prays that the records of this court be 
referred to with respect to matters of record herein. 

11, 12. This defendant is without sufficient information 
to enable him to admit or deny the allegations of fact con¬ 
tained in paragraphs 11 and 12 of the bill. 

13,14. This defendant, upon information and belief, ad¬ 
mits the allegations of fact contained in paragraphs 13 and 
14 of the bill. 

15. Upon information and belief this defendant admits 
the allegations of fact contained in paragraph 15 of said 
bill. 

i __ 

15. Subparagraph 1. This defendant is without knowl¬ 
edge sufficient to form a belief as to the question presented 
in sub-paragraph 1 of paragraph 15, namely, whether the 
last will and testament of Mary Morton is valid, as an ex¬ 
ercise of the power of appointment conferred upon her by 
the last will and testament of Levi Parsons Morton, de¬ 
ceased, but respectfully submits to the court that those par¬ 
ties who contend it is valid as such should be required to 
present strict proof thereof, and in particular that the said 
parties should submit to the court, to aid in the determina¬ 
tion of said question, the approval of said testamentary 
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disposition alleged to have been executed oh April 26, 
1930. 

77 15. Subparagraph 2. As to the question presented 
in subparagraph 2 of paragraph 15, asking as to 

what portion of the property held in trust for the benefit 
of Mary Morton the power of appointment conferred upon 
her by the will of Levi Parsons Morton extends, this de¬ 
fendant is advised and believes and therefore avers that 
the same extends to one-half of one-fifth of the residuary 
estate of the said Levi Parsons Morton, deceased, accord¬ 
ing to the intention and meaning of said decedent as ex¬ 
pressed in his last will and testament and i;he codicils 
thereto. 

15. Subparagraph 3. As to the question presented in sub- 
paragraph 3 of paragraph 15, asking to whom file trustees 
under the will of Levi Parsons Morton shall transfer and 
pay over that portion of the principal of the trust fund 
held for the benefit of said Mary Morton at the time of her 
decease, over which she did not have or did ifiot exercise 
power of appointment under the will of Levi Persons Mor¬ 
ton, deceased, this defendant alleges that on April 20, 1932, 
the date of the death of Mary Morton, Edith L. Morton 
Eustis and Helen Morton were the only surviving daugh¬ 
ters of Levi Parsons Morton, deceased, and the adult de¬ 
fendants Winthrop Rutherfurd, Jr., John Philip Ruther- 
furd, and Hugo Rutherfurd, and the minor defendants 
Alice Margaret Mary Rutherfurd and Guy Geijard Ruther¬ 
furd were the only living issue of a deceased (daughter of 
Levi Parsons Morton; this defendant is advised and be¬ 
lieves and therefore avers that said portion of the princi¬ 
pal of the trust fund aforesaid should be transferred and 
paid over, under the provisions of Clause V of said will 
and of said codicil of June 14, 1911, one-third to the trust 
fund held for the benefit of Edith L. Morton Eustis, one- 
third to the trust fund held for the benefit of Mary Mor¬ 
ton, and one-third distributed outright, in equal 

78 shares, to the five children of Alice Margaret Mary 
Rutherfurd, deceased, namely the adult defendants 

Winthrop Rutherfurd, Jr., John Philip Rutherfurd and 
Hugo Rutherfurd and the minor defendants Alice Margaret 
Mary Rutherfurd and Guy Gerard Rutherfurd, to the ex¬ 
clusion of the adopted children of said Mary Morton, de- 
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ceased, and to the exclusion of the defendant William Haz- 
lett Minor, Jr.; 

15. Subparagraph 4. As to the question presented in sub- 
paragraph 4 of paragraph 15, asking whether the Federal 
Estate Tax should be apportioned between realty and per¬ 
sonalty, this defendant is advised and believes and there¬ 
fore avers that under the general rule payments of estate 
taxes are to be made from the personal estate, unless 
a contrary intention appears from the will, and in the pres¬ 
ent instance nothing appears in the will or codicils to 
change the operation of the general rule. 

15. Subparagraph 5. As to the question presented in sub¬ 
paragraph 5 of paragraph 15, asking whether the inherit¬ 
ance taxes paid to jurisdictions other than the United 
States and chargeable to principal should be apportioned 
or allocated to realty and personalty, this defendant is ad¬ 
vised and believes and therefore avers that under the gen¬ 
eral rule payments of inheritance taxes are to be made from 
the personal estate, unless a contrary intention appears 
from the will, that in the present instance nothing appears 
in the will or codicils to change the operation of the gen¬ 
eral rule. 

15. Subparagraph 6. As to the question presented in 
subparagraph 6 of paragraph 15, asking whether advances 
of principal made by the trustees to the respective daugh¬ 
ters should be apportioned between realty and personalty, 
this defendant is advised and believes and therefore avers 
that the language of the testator as shown by the paragraph 
in Clause V of said will providing for said advances 
79 indicates that he intended the same to be in cash or 
its equivalent, and therefore the said items should 
not be apportioned as between realty and personalty. 

To. Subparagraph 7. As to the question presented in sub- 
paragraph 7 of paragraph 15, concerning the allowance of 
commissions for the services of several trustees, this de¬ 
fendant is advised it is unnecessary for him to answer the 
same, but he respectfully submits that the services of the 
trustees and.their claims for commission should be set out 
in detail accompanying the account mentioned in paragraph 
9 of the bill, and that the rate of commissions, except for 
services in connection with the real estate located outside 
the District of Columbia, should be fixed in accordance with 
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the law of this jurisdiction and the practice rules of 
this court. 

Wherefore, having fully answered, this defendant prays 
that he mav be dismissed hence with his reasonable costs 
and counsel fees in this behalf incurred. 

WINTHROP C. RUTHERFORD, 

As Guardian of Alice Margaret Mary 
Rutherfurd and Guy Gerard Rutherfurd. 

EDWARD STAFFORD, 1 

Attorney for Winthrop C. Rutherfurd . I 

State of New York, 

County of New York, ss: 

' 

Winthrop C. Rutherfurd, being first duly swforn, deposes 
and says that he has read the foregoing answeif by him sub¬ 
scribed as guardian aforesaid and knows ^he contents 
thereof; that the matters and things therein stated 
80 as upon personal knowledge are true, land that the 
matters and things therein stated as upon informa¬ 
tion and belief he believes to be true. 

WINTHROP C. RUTHERFURD. 

Subscribed and sworn to before me this 1^ day of Oc¬ 
tober, 1933. ' 

[notarial seal.] HELEAN JENRtCHE, 

Notary Public, Neiv York Co. 

N. Y. Co. Clerk’s No. 36, Reg. No. 4-J-71. 

Term expires March 30, 1934. 

Answer of the Defendant, Helen Louise Cor^ora/n Eustis, 

By Her Guardian ad Litem. 

i 

Filed January 3, 1934. 

#*#**•• 

This defendant, by her guardian ad litem, Answering the 
Bill, says, by reason of her incompetency sh^ is unable to 
respond thereto and submits her rights ancjl interests to 
the Court’s protection. 

HELEN LOUISE CORCORAN EjjSTIS, 

By Her Guardian \ad litem, 
Morgan H. Beach. 
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And Morgan H. Beach, appointed herein guardian 
ad litem, by Order of November 23, 1933, gives this Hon¬ 
orable Court to be informed and to know, that soon there¬ 
after he was advised by the plaintiffs’ attorneys that they 
intended amendments presently to be made by them, of 
the original bill, wherefore, reserving, in his incompetent’s 
behalf, all manner of objection or exception to either pres¬ 
ent bill or the contemplated amendments, he craves leave 
to reserve further appearance or action herein. 

MORGAN H. BEACH, 

Guardian ad litem . 


81 District of Columbia, ss: 

Before the undersigned, a Notary Public in and for the 
District of Columbia, personally appeared Morgan H. 
Beach, who being duly sworn deposed and said that the 
matters and things stated in the foregoing answer and 
suggestion by him as guardian ad litem for Helen Louise 
Corcoran Eustis, an incompetent, are true, as he verily 
believes. 

MORGAN H. BEACH. 

Subscribed and sworn to before me this 2d day of Jan¬ 
uary, A. D. 1934. 

[notarial seal.] ROBT. E. P. KREITER, 

Notary Public, D. C. 

Answer of the Defendant, Anne Livingston Eustis . 

By Her Guardian ad Litem. 

Filed January 3, 1934. 

# * # w * <■> * 

This defendant, by her guardian ad litem answering the 
Bill, says, by reason of her minority, she is unable to re¬ 
spond thereto and submits her rights and interests to the 
Court’s protection. 

ANNE LIVINGSTON EUSTIS, 

By Her Guardian ad litem, 
Morgan H. Beach. 

And Morgan H. Beach, appointed herein guardian ad 
litem, by Order of November 23, 1933, gives this Honorable 
Court to be informed and to know, that soon thereafter 
he was advised by the plaintiffs’ attorneys that they in- 
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tended amendments presently to be made by tl|iem, of the 
original bill, wherefore, reserving, in liis minor’s 

82 behalf, all manner of objection or exception to either 
the present bill or the contemplated amendments, 

he craves leave to reserve further appearanc^ or action 
herein. 

MORGAN H. BEACH, 

Guardian j ad litem. 

District of Columbia, ss : 

Before the undersigned, a Notary Public in knd for the 
District of Columbia, personally appeared ilorgan H. 
Beach, who being duly sworn deposed and sa[d that the 
matters and things stated in the foregoing answer and 
suggestion by him as Guardian ad litem for Ai^ne Living¬ 
ston Eustis, a minor, are true, as he verily believes. 

MORGAN H. BEACH, 

Subscribed and sworn to before me this 2d (lay of Jan¬ 
uary, 1934. 

[notarial seal.] ROBT. E. P. KREI'J'ER, 

Notary Public, D. C. 

Supplemental Bill of Complaint. 

Filed January 23, 1934, j 
* # # # # # # 

Come now the plaintiffs by their attorneys and with leave 
of court first had and obtained, present this their supple¬ 
mental bill of complaint and allege as follows: 

First. That Francis L. Robbins, Jr., as Trustee under 
the Last Will and Testament of Levi Parsons |lorton, de¬ 
ceased, is hereby added as a party defendant; he is 

83 a resident of the State of New York and. is sued in 
his capacity as such Trustee by virtue of his ap¬ 
pointment as such and his acceptance of said appoint¬ 
ment as hereinafter set forth. 

Second. The Last Will and Testament of L^vi Parsons 
Morton, deceased, in paragraph 44 Fifth” thereof contains 
the following provision: 

“My said individual trustees or such of th^m as shall 
accept the trust, or the survivors or survivor of them, are 
empowered by an instrument under their or hi^ hand and 
seal and duly acknowledged, from time to timej to appoint 
a successor to either of them who may decline said trust 
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or may die or resign before the complete execution of the 
trust, and such successor when so appointed on acceptance 
of the trust in case of a vacancy which has happened or shall 
happen, shall have and exercise all the powers hereby given 
to said individual trustees jointly with the remaining or 
surviving individual trustees or trustee, including the power 
to appoint successors as aforesaid.” 

Pursuant to the authority thus conferred the persons 
herein named as plaintiffs in their capacity as surviving 
individual co-Trustees under the said Will of Levi Parsons 
Morton, deceased, did on the 18th day of January, 1927, 
with the concurrence and assent of said Francis L. Robbins, 
Jr., execute an instrument under their hands and seals and 
did dulv acknowledge the same, wherein and whereby tliev 
did appoint the said Francis L. Robbins, Jr., as co-Trustee 
under the said last will and testament and codicils thereto 
of Levi Parsons Morton, deceased, to succeed the deceased 
co-Trustee, the said Morton Minot, as set forth in said 
instrument dated January 18, 1927, an original copy of 
which is hereto annexed, made a part hereof and marked 
Exhibit C-l. Said Robbins thereupon accepted said ap¬ 
pointment. 

During the month of June, 1933, after the Bill of Com¬ 
plaint in this suit had been filed, the said Charles H. Allen 
became seriously ill and the seriousness of his illness ap¬ 
peared to increase from that time until the latter 
84 part of October. During said period the illness of 
said Charles H. iUlen was such that it prevented him 
from attending meetings of the Trustees of the Estate of 
Levi Parsons Morton, and it was extremely difficult, and 
toward the latter part of said period practically impossible 
without great danger to him, to attend to the routine mat¬ 
ters in the administration of said estate, and by reason of 
his illness and his extremely advanced age it was evident 
that he wouM not be able to attend to the affairs of the 
estate even in the slightest degree for a considerable period 
of time. Original copies of certificates of Dr. Boyden H. 
Pillsbury in regard to the said Charles H. Allen’s condition, 
dated October 24, 1933 and January 10, 1934, are hereto 
annexed, made a part hereof and marked Exhibit C-2, parts 
1 and 2 respectively. 

During the illness of said Charles H. Allen as aforesaid, 
various matters of great concern to the estate were pend- 
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I 

ing and it was deemed advisable by American Security and 
Trust Company and Bronson Winthrop, as Trustees, to take 
certain action with respect to securities registered in the 
names of all the Trustees in their capacity as Trustees. 

Paragraph Fifth of the said Last Will and Testament of 
Levi Parsons Morton contains the following provision: 

“If at any time there are three such individual Trus¬ 
tees competent to act, any two of the three may perform any 
act which the three might perform.’’ j 

t I 

Plaintiffs have been advised by their counsel and therefore 
aver that under the provisions of the said Last Will and 
Testament and the codicils thereto, if there are three indi¬ 
vidual Trustees, two of them are authorized to 4° any act 


which the three might do but if there are only two! then both 
must join in such act. Because of the inability of said 
Charles H. Allen to act without serious inj[ury to his 
85 health as attested by his physician, as abovO set forth, 
important steps which had been decided upon by the 
American Security and Trust Company and by the said 
Bronson Winthrop as Trustees as being for the best inter¬ 
ests of the Trust Estate could not be taken. 

Thereupon the appointment contained in the s^id instru¬ 
ment dated the 18th day of January, 1927, was formally ac¬ 
cepted by the said Francis L. Bobbins, Jr. in writing on the 
30th day of October, 1933, by triplicate original letters of 
acceptance delivered to each of the three Trustees. An 
original copy of said letter of acceptance of said Francis L. 
Bobbins, Jr., of the office of Trustee, is hereto annexed, 
made a part hereof and marked Exhibit C-3. 

Wherefore, the premises considered, the plainjtiffs pray: 

1. That the writ of subpoena of this Honorable Court 
issue to the said defendant, Francis L. Bobbins, jf., as Trus¬ 
tee under the Last Will and Testament of Leti Parsons 
Morton, deceased, commanding him to appear hnd answer 
the exigencies of the Bill of Complaint heretofore filed in 
this cause and of this Supplemental Bill of Conjplaint. 

2. That an order be entered herein confirming the ap¬ 
pointment of Francis L. Bobbins, Jr., as Trusted under the 
Last Will and Testament of Levi Parsons Morton, deceased. 

HOWE & BBADLfEY, 

By CHAS. H. BBADLEY, 

Attorneys for Plaintiffs . 
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86 State of New York, 

County of New York, ss.: 

I, Bronson Winthrop, do solemnly swear that I have read 
the foregoing and annexed Supplemental Bill of Complaint 
filed in the above entitled cause and know the contents there¬ 
of; that the facts therein set forth are true to the best of 
my knowledge, information and belief. 

BRONSON WINTHROP. 

Subscribed and sworn to before me this 12th day of Janu¬ 
ary, 1934. 

[notarial seal.] HAROLD L. CORMANY, 

Notary Public, Bronx County, N. Y. 

Service of copy of the foregoing and attached Supple¬ 
mental Bill of Complaint acknowledged. 

McKENNEY, FLANNERY & CRAIGHILL, 

Attorneys for the Defendant, American 
Security & Trust Co., as Trustee, 
Under the Last Will and Testament 
of Levi Parsons Morton, Dec y d. 

January 15, 1934. 

ARTHUR HELLEN, 

i 7 

Attorney for the Defendants Edith Liv¬ 
ingston Morton Eustis, Helen Morton, 
Margaret Morton Eustis Finley, Mor¬ 
ton Corcoran Eustis and Edith Celes- 
tine Eustis. 

January 16, 1934. 

EDWARD STAFFORD, 

Attorney for the Defendants Winthrop 
Rutherfurd, Jr., John Philip Ruther- 
furd, Hugo Rutherfurd and Winthrop 
C. Rutherfurd as Guardian of Alice 
Margaret Mary Rutherfurd and Guy 
Gerard Rutherfurd, minors. 

January 15, 1934. 

87 EDWARD STAFFORD, 

Guardian ad litem for Alice Margaret 
Mary Rutherfurd and Guy Gerard 
Rutherfurd, minors. 

January 15, 1934. 
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MORGAN H. BEACH, 

Guardian ad litem for Anne Livingston 
Eustis, a minor and Helen Louise 
Corcoran Eustis, an incompetent 
person. 

January 16th, 1934. 

SHERLEY, FAUST & WILSON, 

Attorneys for the defendants Charles J. 
Hepburn as Executor of the last will 
and testament of Mary Mofton, de¬ 
ceased; Charles J. Hepburn and The 
Girard Trust Co., as Trustee of the 
trusts under will of Mary Morton, de¬ 
ceased; Charles J. Hepburn and The 
Girard Trust Co., as General Guard¬ 
ian of Lewis Peter Morion and 
Miriam Morton. 

January 15th, 1934. 

FRANCIS L. NEUBECK, 

Guardian ad litem for Lewis Peter 
Morton and Miriam Morton, minors. 

January 16, 1934. 

FRANK BUCKLEY, 

Guardian ad litem for William■ Hazlett 
Minor, Junior, a minor. 

January —, 1934. 

Answer of Lewis Peter Morton and Miriam Mortpn, Minors, 
by Francis L. Neubeck, their Guardian ad litem. 

Filed January 24, 1934. 

i 

# # # # # # j * 

To the Honorable the Supreme Court of the District of 

Columbia, Holding an Equity Court: 

The answer of Lewis Peter Morton and Miriam Morton, 
minor defendants, by Francis L. Neubeck, theij- guardian 
ad litem, to the Bill of Complaint and Supplemental Bill of 
Complaint herein filed, respectfully shows to the Court: 

1 to 14 of Bill of Complaint. The guardian ad litem of 
these respondents has read and carefully jconsidered 
88 the bill of complaint. Said respondents!, being in¬ 
fants under the age of twenty-one years, <tan neither 
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i 

admit nor deny the allegations of said bill of complaint, but 
submit their interests to the protection of this Honorable 
Court. 

15 of Bill of Complaint. Further answering said bill, the 
guardian ad litem of these respondents has read and care¬ 
fully considered the last will and testament of Levi Parsons 
Morton and the codicils thereto, as well as the last will and 
testament of Mary Morton, particularly in so far as said 
instruments affect the rights of said infant respondents, and 
he has also made such investigation of the facts and exam¬ 
ination of the legal authorities applicable thereto as seemed 
necessary and proper in the furtherance of their interests. 

15. Subparagraph 1. The guardian ad litem of these re¬ 
spondents avers that the last will and testament of Mary 
Morton is valid, under the laws of the District of Columbia, 
as an exercise of the power of appointment conferred upon 
her by the last will and testament of Levi Parsons Morton; 
that the last will and testament of said Mary Morton was 
duly admitted to probate and record by the Register of 
Wills in and for the County of Berks, in the State of Penn¬ 
sylvania, where said decedent was domiciled at the time of 
her death, and letters testamentary on said estate were duly 
issued to Charles J. Hepburn, one of the defendants herein 
named; that a copy of said last will and testament and oi 
the decree admitting the same to probate, properly certi¬ 
fied as provided by law, have been duly filed and recorded 
in the Office of the Register of Wills of the District of Co¬ 
lumbia, and ancillary administration on said estate granted 
to said defendant Charles J. Hepburn by the Supreme 
Court of the District of Columbia, holding a Probate 
89 Court, upon the execution by him of an undertaking, 
approved by said Court, in the sum of Twenty Thou¬ 
sand Dollars ($20,000.00), conditioned for the faithful per¬ 
formance of his trust, the amount of which undertaking has, 
however, since the filing of the bill of complaint herein, been 
reduced to the sum of One Thousand Dollars ($1,000.00), 
and that said defendant Charles J. Hepburn is still the duly 
qualified and acting ancillary executor of said estate. 

The guardian ad litem of these respondents further avers 
that said defendant Charles J. Hepburn, as such ancillary 
executor of the estate of said Mary Morton, deceased, is 
entitled, upon the execution of an additional or larger un¬ 
dertaking in such sum as may be fixed by the Supreme 
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Court of the District of Columbia, holding a Probate Court, 
and upon the approval of such undertaking by said Court, 
to receive, and it is the dutv of the Trustees under the last 
will and testament of Levi Parsons Morton, deceased, to 
transfer, assign and pay over to said Charles J. Hepburn, 
as such ancillary executor, all that portion of thej estate of 
said Levi Parsons Morton over which said Mar|y Morton 
exercised the power of appointment conferred up^n her by 
said last will and testament of Levi Parsond Morton, 


together with the accumulated income thereon, to 


be bv said 


of March, 
apart for 


Charles J. Hepburn, as ancillary executor as aforesaid, 
distributed to the defendants Charles J. Hepburn and The 
Girard Trust Company as Trustees of the trusts created 
under the Last Will and Testament of said MarV Morton, 
deceased, for the uses and purposes therein directed. 

15. Subparagraph 2. The guardian ad litem of these re¬ 
spondents further avers that the power of appointment 
conferred upon said Mary Morton by the lastj will and 
testament of Levi Parsons Morton extended to one-half of the 
property held in trust for the benefit of ^aid Mary 
90 Morton, that is, to one-half of the one-fourtjh original 
share of the residuary estate which had, pursuant to 
the terms of said will and in accordance with ihe decree 
entered by this Honorable Court on the 4th day 
A. D. 1924, in Equity Cause No. 40,285, been set! 
the benefit of and designated by the name of ^aid Mary 
Morton; that the intention of said Levi Parsons Morton, as 
expressed in said last will and testament and as so deter¬ 
mined by this Court in said Equity Cause No. 40,285, was 
that, in the event his wife should not survive himj his resid- 
uarv estate should be divided into as manv shared as should 
be equal in number to his surviving children and children 
who may have predeceased him with lawful issue surviving 
him, that is to say, into four equal parts, which were to be 
designated respectively by the names of Edith Livingston 
Morton Eustis, Helen Morton, Mary Morton and Alice Win- 
tlirop Morton Rutherfurd; that the bill of complaint in said 
Equity Cause, which was filed by the executors of the estate 
of Levi Parsons Morton, deceased, named as defendants all 
persons who were or could be in any manner legally or 
equitably interested in said estate, including unknown re¬ 
maindermen ; that, by the terms of the aforesaid decree of 
March 4, 1924, said executors were directed to distribute to 
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the trustees' under the last will and testament of said Levi 
Parsons Morton, deceased, one-fourth of the residuary per¬ 
sonal estate in the hands or under the control of said execu¬ 
tors as the 1 share of the children of said Alice Winthrop 
Morton Rutherford; that, as the guardian ad litem of these 
respondents is informed and believes, said decree was car¬ 
ried into effect bv the transfer and delivery of said one- 
fourth share by said executors to said trustees, which share 
was and has since been designated by the name of said 

Alice Winthrop Morton Rutherfurd, and the remain- 
91 ing three-fourths of said residue estate was likewise 

transferred and delivered bv said executors to said 

* 

trustees and set apart in equal shares for the benefit of and 
designated respectively by the names of Edith Livingston 
Morton Eustis, Helen Morton and Mary Morton, under 
which designations such shares have since been continu¬ 
ously held by said trustees as original shares, and said four 
original shares have at all times since been held by said 
trustees as separate and independent trusts, subject to the 
power of appointment of each of said surviving daughters, 
with the approval of the individual trustees, to dispose of 
one-half of the share so held for her benefit. 

The guardian ad litem of these respondents further avers 
that, in dividing said residuary estate into four original 
shares and in designating and administering the same as 
four separate and independent trusts, said trustees not only 
fulfilled the directions and instructions of said Levi Par¬ 
sons Morton, deceased, as expressed in his last will and 
testament and the codicils thereto, and within the meaning 
and intention thereof, but that in so doing they carried 
into effect said decree of this Court in Equity Cause No. 
40,285, wherein all persons who were or who could be in 
any manner legally or equitably interested in said estate 
were parties, and which involved all of the property herein 
involved, and said trustees thus acquired an unassailable 
and indisputable title as trustees to each of said shares as 
an original share; that said decree, so entered on the 4th 
day of March, A. D. 1924, never having been appealed from, 
has long since become a final decree and res ad judicata, 
has settled for once and for all any question as to the divi¬ 
sion of said residuary estate into four original shares and 
likewise any question as to the extent of the power of 
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appointment which said Mary Morton haci over the 

92 original share so allotted for her benefit and desig¬ 
nated by her name, and is absolutely conclusive as 

to any and all persons in establishing her right and power, 
with the approval of the individual trustees, to dispose of 
as much as one-half of said original share, which qt the time 
it was so set apart for her benefit constituted lone-fourth 
of the residuary estate of said Levi Parsons Morton, de¬ 
ceased. 

15. Subparagraph 3. The guardian ad litem of these de¬ 
fendants further avers that said defendants, having been 
legally adopted by said Mary Morton, as set forth in the 
Bill of Complaint, became, by virtue of such decrees of 
adoption, upon her death, her “issue” within the intent 
and meaning of the last will and testament of said Levi 
Parsons Morton, deceased, and the codicils thereto, and as 
such issue are entitled in equal shares to the entire portion 
of the principal of the trust fund held for th4 benefit of 
said Mary Morton at the time of her death fc>ver which 
she did not exercise the power of appointment conferred 
upon her by said will and codicils; that said Miry Morton 
left no other ‘ 4 issue” within the intent and meaijiing of said 
last will and testament or of any of the codicils thereto; 
and that upon the appointment by the Supreme (^ourt of the 
District of Columbia, holding a Probate Court, of an an¬ 
cillary guardian or guardians of the estates of said infants, 
and upon the qualification of such ancillary °|uardian or 
guardians and the issuance of ancillary letters o|f guardian¬ 
ship, he or they shall be entitled to receive, hnd it shall 
then be the duty of the Trustees under the lajst will and 
testament of Levi Parsons Morton, deceased, to transfer, 
assign and pay over to such ancillary guardiati or guard¬ 
ians, for the use and benefit of said infant defendants in 
equal shares, the entire portion of the principal of 

93 the trust fund held for the benefit of j said Mary 
Morton at the time of her death over which she did 

not exercise the power of appointment so conferred upon 
her by said last will and testament and the codicils thereto, 
together with the accumulated income thereon, i 

15. Subparagraphs 4, 5, 6 and 7. The guardian ad litem 
of these respondents further avers, as he is Advised and 

7—6528a 
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believes, that the averments as to the allocation between 
the real and personal estate of the Federal Estate tax, the 
inheritance, transfer or succession taxes paid to jurisdic¬ 
tions other than the United States and of the advances of 
principal to the daughters of Levi Parsons Morton, and as 
to the allowance of trustees’ commissions, raise questions 
of law which this guardian ad litem is not required to an¬ 
swer, but he submits the interests of said infant respond¬ 
ents to the protection of this Honorable Court. 

The guardian ad litem of these respondents prays that 
such parts of the decree and of the pleadings in said Equity 
Cause No. 40,285 as may be material to the questions herein 
presented be read and considered as parts of this answer 
as fullv as if set forth in detail herein. 

1 and 2 of Supplemental Bill. The guardian ad litem of 
these respondents has also read and carefully considered 
the supplemental bill of complaint. Said respondents, being 
infants under the age of twenty-one years, can neither ad¬ 
mit nor deny the allegations of said supplemental bill of 
complaint, but submit their interests to the protection of 
this Honorable Court. 

Further answering said supplemental bill, the guardian 
ad litem of these respondents, as he is advised and believes, 
can interpose no objection to the entry of an order herein 
confirming the appointment of Francis L. Robbins, 
94 Jr., as Trustee under the Last Will and Testament 
of Levi Parsons Morton, deceased. 

Wherefore, the guardian ad litem of these infant re¬ 
spondents prays that this Honorable Court enter a decree 
as follows: 

1. That the Last Will and Testament of Mary Morton is 
valid, under the laws of the District of Columbia, as an ex¬ 
ercise of the power of appointment conferred upon her by 
the Last Will and Testament of Levi Parsons Morton, de¬ 
ceased; that said power of appointment extends to one- 
half of the one-fourth original share of the residuary estate 
of said Levi Parsons Morton, deceased, which was, pur¬ 
suant to the terms of said will and in conformity with the 
decree entered by this Court on the 4th day of March, A. D. 
1924, in Equity Cause No. 40,285, set apart for the benefit 
of and designated by the name of said Mary Morton; and 
the defendant Charles J. Hepburn, as ancillary executor 
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of the estate of said Mary Morton, deceased, is entitled, 
upon the execution of an additional or larger undertaking 
in such sum as may be determined by this Court^ holding a 
Probate Court, and upon the approval of such undertaking 
by said Court, to receive, and the Trustees und^r the Last 
Will and Testament of said Levi Parsons Morton, de- 
ceased, are authorized and directed to transfer, Assign and 
pay over to said Charles J. Hepburn, as such ancillary 
executor, all that portion of the estate of said Le|vi Parsons 
Morton over which said Mary Morton so exercised the 
power of appointment conferred upon her by said last will 
and testament of Levi Parsons Morton, together with the 
accumulated income thereon, to be by said Charles J. Hep¬ 
burn, as such ancillary executor, distributed to the defend¬ 
ants Charles J. Hepburn and The Girard Trus‘; Company 
as Trustees of the trusts created under the Last Will and 
Testament of said Mary Morton, deceased, for the 
95 uses and purposes therein directed. 

2. That under and by virtue of the provisions of 
said Last Will and Testament of said Levi Parsons Morton, 
deceased, and the codicils thereto, the infant defendants 
Lewis Peter Morton and Miriam Morton, as adopted chil¬ 
dren of said Mary Morton, are entitled in equal shares to 
the entire portion of the principal of the trust! fund held 
for the benefit of said Mary Morton at the time of her death 
over which she did not exercise the power of appointment 
conferred upon her by said will and codicils; anji, upon the 
appointment by this Court, holding a Probate Court, of an 
ancillary guardian or guardians of the estates of said in¬ 
fants, and upon the qualification of such ancillary guardian 
or guardians and the issuance of ancillary letters of guard¬ 
ianship, he or they shall be entitled to receive, and the 
Trustees under the Last Will and Testament of Levi Par¬ 
sons Morton, deceased, are hereby authorized and directed 
at such time to transfer, assign and pay over to j such ancil¬ 
lary guardian or guardians, for the use and benefit of said 
infant defendants in equal shares, such portion of the prin¬ 
cipal of said trust fund so held for the benefit oi said Mary 
Morton over which she did not exercise the po[vver of ap¬ 
pointment so conferred — her, together with the accumu¬ 
lated income thereon. 
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3. That these defendants may be given such other and 
further relief as to the Court may seem just and proper, 
and that jurisdiction of this cause may be retained for such 
further orders or decrees as may be necessary to the proper 
protection of the rights of these defendants under the Last 
Wills and Testaments of said Levi Parsons Morton and 
Mary Morton, both deceased. 

LEWIS PETER MORTON, 
MIRIAM MORTON, 

By FRANCIS L. NEUBECK, 

Guardian ad litem. 


96 District of Columbl\, ss: 

Francis L. Neubeck, being first duly sworn according to 
law, deposes and says: That he has read the foregoing and 
annexed answer by him subscribed as guardian ad litem of 
Lewis Peter Morton and Miriam Morton, infants, and 
knows the contents thereof; that the statement of facts 
therein made as of his own knowledge are true, and those 
made as upon information and belief he believes to be 
true. 

FRANCIS L. NEUBECK. 

Subscribed and sworn to before me this 24th day of Jan¬ 
uary, A. D. 1934. 

j FRANK E. CUNNINGHAM, 

Clerk, 

By C. E. STEW"ART, Jr., 

Ass’t Clerk. 

Answer of Defendants Margaret Morton Eustis Finley, 

et al. 

Filed January 26, 1934. 

# # * # * # # 

The answer of Margaret Morton Eustis Finley, Morton 
Corcoran Eustis and Edith Celestine Eustis to the bill of 
complaint of Charles H. Allen and Bronson Winthrop, as 
trustees under the last will and testament of Levi Parsons 
Morton, deceased, respectfully shows to the Court: 

1. These defendants admit the allegations of fact con¬ 
tained in paragraph 1 of said bill. 
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2. These defendants, on information and belief, admit 
the allegations of fact contained in paragraph 2 of said 
bill, except as follows: In so far as they refer to a possible 

interest of Lewis Peter Morton and Miriam Morton 

97 in the trusts which are the subject of this litigation, 
as adopted children of Mary Morton, they deny that 

they have any interest, right, title or claim therein as such, 
or otherwise than as beneficiaries under the power of ap¬ 
pointment conferred upon the said Mary Morton by the 
will of Levi P. Morton, deceased, in such manner as said 
power may have been exercised by her under th£ terms of 
her will. In so far as they refer to William Hazlett Minor, 
Jr., they state that thev are without information sufficient 
to form a belief as to the present status of the said Wil¬ 
liam Hazlett Minor, Jr., but they deny that he has any in¬ 
terest, right, title or claim in and to any of th(f property 
and funds held in trust by the plaintiffs herein and the 
American Security and Trust Company, as Trustees under 
the will of Levi P. Morton, deceased, by reason ot the state¬ 
ments therein set forth, or otherwise. 

3. These defendants admit the allegations of fact con¬ 
tained in paragraph 3 of said bill. 

4. These defendants have not sufficient information to 
either admit or deny the allegations of fact contained in 
paragraph 4 of said bill. 

5. 6, 7, 8, 9. These defendants admit the allegations of 
fact contained in paragraphs 5, 6, 7, 8 and 9 of said bill. 

10. These defendants admit the allegations of| fact con¬ 
tained in paragraph 10 of said bill, except those regarding 
the adoption of Lewis Peter Morton, Miriam Morton and 
William Hazlett Minor, Jr., as to the validity of >vhich they 
are without information sufficient to admit or deny, but in 
so far as they, or any of them, may affect their rights and 
interest in and to the funds and property involved in these 
proceedings, they demand strict proof o^ each and 

98 every material fact with respect thereto. 

11. These defendants have not sufficient information 
to either admit or deny the allegations of fact contained in 
paragraph 11 of said bill, but in so far as the validity of the 
adoption proceedings therein set 
and interests in and to the funds 
in, they demand strict proof of 


out may affect tgeir rights 
or property involved here- 
each and everV material 
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fact with respect to such proceedings by any one asserting 
their validity, or the effect thereof, for the purpose of es¬ 
tablishing for Lewis Peter Morton and Miriam Morton, or 
either of them by reason thereof, any interest, right, title 
or claim in and to said funds or property. 

12. These defendants have not sufficient information to 
either admit or deny the allegations of fact contained in 
paragraph 12 of said bill, but in so far as the validity of the 
adoption proceedings therein set out may affect their rights 
and interest in and to the funds or property involved, here¬ 
in, they demand strict proof of each and every material fact 
with respect to such proceedings by any one asserting their 
validity, or the effect thereof, for the purpose of establish¬ 
ing for William Hazlett Minor, Jr. by reason thereof, any 
interest, right, title or claim in and to said funds or prop¬ 
erty. 

* 

13. These defendants have not sufficient information to 
either admit or deny the allegations of fact contained in 
paragraph 13.of said bill. 

14. These defendants admit the allegations of fact con¬ 
tained in paragraph 14 of said bill. 

15. (Subparagraph 1). On information and belief, these 

defendants admit that the last will and testament of Marv 

* 

Morton is a valid will under the laws of the District 
99 of Columbia, but they have not sufficient information 
to either admit or deny the validity of the exercise of 
the power of appointment conferred upon her under the will 
of Levi P. Morton, deceased, by Item VIII of her will. How¬ 
ever, they admit the necessity of an adjudication of such 
question in these proceedings. 

15. (Subparagraph 2). These defendants admit the al¬ 
legations of fact contained in subparagraph 2 of paragraph 
15 of said bill, except as they may be modified by the exact 
language of the will and codicils of Levi Parsons Morton 
and join in the prayer of the plaintiffs that there be an in¬ 
terpretation of the relevant provisions of the said will and 
codicils. Further answering said subparagraph 2 of para¬ 
graph 15 of the bill, these defendants state that the answer 
to said question is a matter of law as to the proper interpre¬ 
tation of said documents. 

15. (Subparagraph 3). These defendants deny that there 
is any question as to whether or not the word “issue”, as 


BRONSON WINTHROP ET AL. 


103 


used in the last will and testament and codicils of Levi 
Parsons Morton (either with respect to any portion of a 
daughter’s share over which she had, but failed to validly 
exercise, the power of appointment, or that portion of a 
daughter’s share over which she had no power of appoint¬ 
ment), includes the defendants Lewis Peter Morton, Miriam 
Morton and William Hazlett Minor, Jr., or any of them. 
These defendants aver that the use of the word M issue” in 
his last will and testament, together with the othdr language 
in said will and the codicils thereto, specifically excludes 
each and all of the said defendants Lewis Peter Morton, 
Miriam Morton and William Hazlett Minor, Jr., as persons 
entitled to participate in the distribution of said daughter’s 
share. 

15. (Subparagraphs 4 and 5). As to the questions 
100 presented in subparagraphs 4 and 5 of paragraph 15 
of said bill, these defendants join in the request of 
the plaintiffs for the instructions of this honorable court 
as to the manner in which such charges shal} be made. 
These defendants state that the answer to said Questions is 
a matter of law. 

15. (Subparagraph 6). As to the question presented in 
subparagraph 6 of paragraph 15, asking whether advances 
of principal made by the trustees to the respective daugh¬ 
ters should be apportioned between realty and personalty, 
these defendants are advised and believe anp therefore 
aver that the language of the testator as shown by the para¬ 
graph in Clause V of said will providing for sa}d advances 
indicates that he intended the same to be in cash or its equi¬ 
valent, and therefore the said items should no: be appor¬ 
tioned as between realty and personalty, but should be 
charged against that part of the principal of th<p respective 
trust funds which consists of personalty. 

15. (Subparagraph 7). As to the question presented in 
subparagraph 7 of paragraph 15, concerning th^ allowance 
of commissions for the services of the several trustees, these 
defendants respectfully submit that the services of the 
trustees and their claims for commission should be set out 
in detail accompanying the account mentioned in paragraph 
9 of the bill, and that the rate of commissions, including 
that for services in connection with the real estate located 
outside the District of Columbia, should be fixed in accord- 
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ance with the law of this jurisdiction and the practice and 
rules of this court. 

Wherefore, having fully answered these defendants pray 
that they may be dismissed hence with their reason- 
101 able costs and counsel fees in this behalf incurred. 

MARGARET MORTON EUSTIS FINLEY, 
MORTON CORCORAN EUSTIS, 

EDITH CELESTINE EUSTIS. 

ARTHUR HELLEN, 

Attorney for Margaret 
Morton Eustis Finley, 

Morton Corcoran Eustis, 
and Edith Celestine Eustis. 

District of Columbia, ss: 

I, Margaret Morton Eustis Finley, being first duly sworn 
do on oath depose and say that I have read the foregoing 
answer bv me subscribed and know the contents thereof; 
that the facts therein stated upon my personal knowledge 
are true and those stated upon information and belief I be¬ 
lieve to be true. 

MARGARET MORTON EUSTIS FINLEY. 

Subscribed and sworn to before me this 20th day of Janu- 
arty, A. D. 1934. 

[notarial seal.] LOU H. CADARR, 

Notary Public, D. C. 

Answer of Defendant Helen Morton. 

Filed January 26, 1934. 


The answer of Helen Morton to the bill of complaint of 
Charles H. Allen and Bronson Winthrop, as trustees under 
the last will and testament of Levi Parsons Morton, 
102 deceased, respectfully shows to the Court: 

1. This defendant admits the allegations of fact con¬ 
tained in paragraph 1 of said bill. 

2. This defendant, on information and belief, admits the 
allegations of fact contained in paragraph 2 of said bill, 
except as follows: In so far as they refer to a possible in¬ 
terest of Lewis Peter Morton and Miriam Morton in the 
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trusts which are the subject of this litigation, as adopted 
children of Mary Morton, she denies that they have any 
interest, right, title or claim therein as such, orj otherwise 
than as beneficiaries under the power of appointment con¬ 
ferred upon the said Mary Morton by the will of Levi P. 
Morton, deceased, in such manner as said power may have 
been exercised by her under the terms of her will. In so 
far as they refer to William Hazlett Minor, Jr.,j she states 
that she is without information sufficient to foijm a belief 
as to the present status of the said William Hazlett Minor, 
Jr., but she denies that he has any interest, riglit, title or 
claim in and to any of the property and fuhds held in 
trust by the plaintiffs herein and the American Security 
& Trust Company, as Trustees under the will of Levi P. 
Morton, deceased, by reason of the statements therein set 
forth, or otherwise. 

3. This defendant admits the allegations of fact con¬ 
tained in paragraph 3 of said bill. 

4. This defendant has not sufficient information to either 
admit or deny the allegations of fact contained in para¬ 
graph 4 of said bill. 

5. 6, 7, 8, 9. This defendant admits the allegations of 
fact contained in paragraphs 5, 6, 7, 8 and 9 of said bill. 

10. This defendant admits the allegations of fact con¬ 
tained in paragraph 10 of said bill, except those re- 

103 garding the adoption of Lewis Peter Morton, Miriam 
Morton and William Hazlett Minor, Jrj, as to the 
validity of which she is without information sufficient to 
admit or deny, but in so far as they, or any of them, may 
affect her rights and interest in and to the fund^ and prop¬ 
erty involved in these proceedings, she demands strict 
proof of each and every material fact with respect thereto. 

11. This defendant has not sufficient information to either 
admit or deny the allegations of fact contained in para¬ 
graph 11 of said bill, but in so far as the validity of the 
adoption proceedings therein set out may affect; her rights 
and interest in and to the funds or property involved herein, 
she demands strict proof of each and every mjaterial fact 
with respect to such proceedings by any one asserting their 
validity, or the etfect thereof, for the purpose <jf establish¬ 
ing for Lewis Peter Morton and Miriam Mortpn, or either 
of them by reason thereof, any interest, right, tjtle or claim 
in and to said funds or property. 
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12. This defendant has not sufficient information to either 
admit or deny the allegations of fact contained in para¬ 
graph 12 of said bill, but in so far as the validity of the 
adoption proceedings therein set out may affect her rights 
and interest in and to the funds or property involved herein, 
she demands strict proof of each and every material fact 
with respect to such proceedings by any one asserting their 
validity, or the effect thereof, for the purpose of establish¬ 
ing for William Hazlett Minor, Jr., by reason thereof, any 
interest, right, title or claim in and to said funds or prop- 
ertv. 

13. This defendant has not sufficient information to either 
admit or deny the allegations of fact contained in 

104 paragraph 13 of said bill. 

14. This defendant admits the allegations of fact 
contained in paragraph 14 of said bill. 

15. (Subparagraph 1.) On information and belief, this 
defendant admits that the last will and testament of Mary 
Morton is a valid will under the laws of the District of 
Columbia, but she has not sufficient information to either 
admit or deny the validity of the exercise of the power of 
appointment conferred upon her under the will of Levi 
P. Morton, deceased, by Item VIII of her will. How¬ 
ever, she admits the necessity of an adjudication of such 
question in these proceedings. 

15. (Subparagraph 2.) This defendant admits the allega¬ 
tions of fact contained in subparagraph 2 of paragraph 15 
of said bill, except as they may be modified by the exact 
language of the will and codicils of Levi Parsons Morton 
and joins in the prayer of the plaintiffs that there be an 
interpretation of the relevant provisions of the said will 
and codicils. Further answering said subparagraph 2 of 
paragraph 15 of the bill, this defendant states that the 
answer to said question is a matter of law as to the proper 
interpretation of said documents. 

15. (Subparagraph 3.) This defendant denies that there 
is any question as to whether or not the word 44 issue,” as 
used in thb last will and testament and codicils of Levi 
Parsons Morton (either with respect to any portion of a 
daughter’s share over which she had, but failed to validly 
exercise, the power of appointment, or that portion of a 
daughter’s share over which she had no power of appoint¬ 
ment), includes the defendants Lewis Peter Morton, Miriam 
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Morton and William Hazlett Minor, Jr., or any of them. 
This defendant avers that the use of the word 44 issue” in 
his last will and testament, together with the other 

105 language in said will and the codicils thereto, spe¬ 
cifically excludes each and all of the said defendants 

Lewis Peter Morton, Miriam Morton and William Hazlett 
Minor, Jr., as persons entitled to participate in th^ distribu¬ 
tion of said daughter’s share. 

15. (Subparagraph- 4 and 5.) As to the questions pre¬ 
sented in subparagraphs 4 and 5 of paragraph 15 of said 
bill, this defendant joins in the request of the plaintiffs 
for the instructions of this honorable court as to the manner 
in which such charges shall be made. This defendant states 
that the answer to said questions is a matter ofj law. 

15. (Subparagraph 6.) As to the question presented in 
subparagraph 6 of paragraph 15, asking whether- advances 
of principal made by the trustees to the respective daugh¬ 
ters should be apportioned between realty and personalty, 
this defendant is advised and believes and therefore avers 
that the language of the testator as shown by the paragraph 
in Clause V of said will providing for said advances indi¬ 
cates that he intended the same to be in cash or its equiva¬ 
lent, and therefore the said items should not be apportioned 
as between realty and personalty, but should pe charged 
against that part of the principal of the respective trust 
funds which consists of personalty. 

15. (Subparagraph 7.) As to the question presented in 
subparagraph 7 of paragraph 15, concerning thd allowance 
of commissions for the services of the several trustees, this 
defendant respectfully submits that the services of the 
trustees and their claims for commission shoulcj be set out 
in detail accompanying the account mentioned in paragraph 
9 of the bill, and that the rate of commissions, including that 
for services in connection with the real estate Ideated out¬ 
side the District of Columbia, should be fixed in accordance 
with the law of this jurisdiction and the practice and 

106 rules of this court. 

Wherefore, having fully answered thi^ defendant 
prays that she may be dismissed hence with her! reasonable 
costs and counsel fees in this behalf incurred. I 

Helen Norton. 

ARTHUR HELLEN, j 

Attorney for Helen Morton . 
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State of New York, 

County of New York, ss: 

I, Helen Morton, being first duly sworn do on oath de¬ 
pose and say that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the facts 
therein stated upon my personal knowledge are true and 
those stated upon information and belief I believe to be 
true. 

i HELEN MORTON. 

Subscribed and sworn to before me this 24th day of 
January, A. D. 1934. 

[notarial seal.] JOHN D. HYDE, 

Notary Public, Neiv York County. 

107 Answer of Defendant Edith Livingston 

Morton Eustis. 

Filed January 26, 1934. 
*###*## 


The answer of Edith Livingston Morton Eustis to the 
bill of complaint of Charles H. Allen and Bronson Win- 
throp, as trustees under the last will and testament of 
Levi Parsons Morton, deceased, respectfully shows to the 
Court: 

1. This defendant admits the allegations of fact con¬ 
tained in paragraph 1 of said bill. 

2. This defendant, on information and belief, admits 
the allegations of fact contained in paragraph 2 of said bill, 
except as follows: In so far as they refer to a possible 
interest of Lewis Peter Morton and Miriam Morton in the 
trusts which are the subject of this litigation, as adopted 
children of Mary Morton, she denies that they have any 
interest, right, title or claim therein as such, or otherwise 
than as beneficiaries under the pow r er of appointment con¬ 
ferred upon the said Mary Morton by the will of Levi P. 
Morton, deceased, in such manner as said power may have 

been exercised bv her under the terms of her will. In so 

•> 

far as they refer to William Hazlett Minor, Jr., she states 
that she is without information sufficient to form a belief 
as to the present status of the said William Hazlett Minor, 
Jr., but she denies that he has any interest, right, title or 
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claim in and to any of the property and funds h^ld in trust 
by the plaintiffs herein and the American Security & Trust 
Company, as Trustees under the will of Levi P. Morton, 
deceased, by reason of the statements therein set forth, or 
otherwise. 

3. This defendant admits the allegations of fact con¬ 
tained in paragraph 3 of said bill. 

108 4. This defendant has not sufficient information 
to either admit or deny the allegations of fact con¬ 
tained in paragraph 4 of said bill. 

5, 6, 7, 8, 9. This defendant admits the allegations of 
fact contained in paragraphs 5, 6, 7, 8 and 9 pf said bill. 

10. This defendant admits the allegations pf fact con¬ 

tained in paragraph 10 of said bill, except thosp regarding 
the adoption of Lewis Peter Morton, Miriam JVlorton and 
William Hazlett Minor, Jr., as to the validity cif which she 
is without information sufficient to admit or deny, but in 
so far as they, or any of them, may affect her rights and 
interest in and to the funds and property involved in these 
proceedings, she demands strict proof of eaclj and every 
material fact with respect thereto. j 

11. This defendant has not sufficient information to 
either admit or deny the allegations of fact contained in 
paragraph 11 of said bill, but in so far as thO validity of 
the adoption proceedings therein set out may affect her 
rights and interest in and to the funds or property in¬ 
volved herein, she demands strict proof of eacja and every 
material fact with respect to such proceedings) by any one 
asserting their validity, or the effect thereof, for the pur¬ 
pose of establishing for Lewis Peter Morton |and Miriam 
Morton, or either of them by reason thereof, ^ny interest, 
right, title or claim in and to said funds or property. 

12. This defendant has not sufficient information to 
either admit or deny the allegations of fact Contained in 
paragraph 12 of said bill, but in so far as thp validity of 
the adoption proceedings therein set out maV affect her 
rights and interest in and to the funds or property in¬ 
volved herein, she demands strict proof of each and every 

material fact with respect to such proceedings by 

109 any one asserting their validity, or the effect thereof, 
for the purpose of establishing for William Hazlett 

Minor, Jr. by reason thereof, any interest, right, title or 
claim in and to said funds or property. 
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13. This defendant has not sufficient information to 
either admit or deny the allegations of fact contained in 
paragraph 13 of said bill. 

14. This defendant admits the allegations of fact con¬ 
tained in paragraph 14 of said bill. 

15. (Subparagraph 1). On information and belief, this 
defendant admits that the last will and testament of Marv 
Morton is a valid will under the laws of the District of 
Columbia, but she has not sufficient information to either 
admit or deny the validity of the exercise of the power of 
appointment conferred upon her under the will of Levi P. 
Morton, deceased, by Item VIII of her will. However, she 
admits the Necessity of an adjudication of such question in 
these proceedings. 

15. (Subparagraph 2.) This defendant admits the alle¬ 
gations of fact contained in subparagraph 2 of paragraph 
15 of said bill, except as they may be modified by the exact 
language of the will and codicils of Levi Parsons Morton 
and joins in the prayer of the plaintiffs that there be an 
interpretation of the relevant provisions of the said will 
and codicils. Further answering said subparagraph 2 of 
paragraph 15 of the bill, this defendant states that the an¬ 
swer to said question is a matter of law as to the proper 
interpretation of said documents. 

15. (Subparagraph 3.) This defendant denies that 
there is any question as to whether or not the word 
“issue,” as used in the last will and testament and codicils 
of Levi Parsons Morton (either with respect to any por¬ 
tion of a daughter’s share over which she had, but 
110 failed to validly exercise, the power of appoint¬ 
ment, or that portion of a daughter’s share over 
which she had no power of appointment), includes the de¬ 
fendants Lewis Peter Morton, Miriam Morton and William 
Hazlett Minor, Jr., or any of them. This defendant avers 
that the use of the word 44 issue” in his last will and tes¬ 
tament, together with the other language in said will and the 
codicils thereto, specifically excludes each and all of the 
said defendants Lewis Peter Morton, Miriam Morton and 
William Hazlett Minor, Jr., as persons entitled to partici¬ 
pate in the distribution of said daughter’s share. 

15. (Subparagraph- 4 and 5.) As to the questions pre¬ 
sented in subparagraphs 4 and 5 of paragraph 15 of said 
bill, this defendant joins in the request of the plaintiffs 
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for the instructions of this honorable court as to the man¬ 
ner in which such charges shall be made. This defendant 
states that the answer to said questions is a matter of 
law. 

16. (Subparagraph 6.) As to the question presented 
in subparagraph 6 of paragraph 15, asking whether ad¬ 
vances of principal made by the trustees to the respective 
daughters should be apportioned between realty and per¬ 
sonalty, this defendant is advised and believes'and there¬ 
fore avers that the language of the testator as shown by 
the paragraph in Clause V of said will providing for said 
advances indicates that he intended the same to be in cash 
or its equivalent, and therefore the said items should not 
be apportioned as between realty and personalty, but 
should be charged against that part of the principal of the 
respective trust funds which consists of personally. 

15. (Subparagraph 7). As to the question presented in 
subparagraph 7 of paragraph 15, concerning th^ allowance 
of commissions for the services of the several trustees, this 
defendant respectfully submits that the services of 
111 the trustees and their claims for commission should 
be set out in detail accompanying the account men¬ 
tioned in paragraph 9 of the bill, and that the rite of com¬ 
missions, including that for services in connection with the 
real estate located outside the District of Columbia, should 
be fixed in accordance with the law of this jurisdiction and 
the practice and rules of this court. 

Wherefore, having fully answered this defendant prays 
that she may be dismissed hence with her reasonable costs 
and counsel fees in this behalf incurred. 

EDITH LIVINGSTON MORTON EUSTIS. 

ARTHUR HELLEN, 

Attorney for Edith Livingston Morton Eustis . 
District of Columbia, ss : 

I, Edith Livingston Morton Eustis, being first duly sworn 
do on oath depose and say that I have read thb foregoing 
answer by me subscribed and know the contends thereof; 
that the facts therein stated upon my personal knowledge 
are true and those stated upon information ai|id belief I 

EDITH LIVINGSTON MORTON ^USTIS. 
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Subscribed and sworn to before me this 16th dav of 
January, A. D, 1934. 

[notarial seal.] LINNAEUS T. SAVAGE, 

Notary Public, D. C. 

My commission expires Dec. 13, 1935. 

112 Ansiuer of Defendant Francis L. Robbins, Jr., as 

One of the Trustees, £c. 

Filed January 30, 1934. 
####### 

Comes now the defendant, Francis L. Robbins, Jr., as 
one of the Trustees of the Last Will and Testament of 
Levi Parsons Morton, deceased, in person and submits to 
the jurisdiction of this Court, and for his answer to the 
bill of complaint and the supplemental bill of complaint 
in the above entitled suit alleges as follows: 

First: He admits each and every the allegations con¬ 
tained in the bill of complaint and the supplemental bill of 
complaint herein. 

Wherefore the premises considered this defendant 

1. Joins in the prayer for relief set forth in the bill of 
complaint and in the supplemental bill of complaint herein, 
and 

2. Pravs that this defendant mav have such other and 
further relief as the nature of the case may require or 
the Court mav deem proper. 

FRANCIS L. ROBBINS, Jr., 

As Trustee as Aforesaid, Defendant. 

State of New York, 

County of New York, ss: 

I, Francis L. Robbins, Jr., do solemnly swear that I have 
read the answer in the above entitled cause and know the 
contents thereof; that the facts therein set forth are true 
to the best of mv knowledge, information and belief. 

" FRANCIS L. ROBBINS, Jr. 

113 Subscribed and sworn to before me this 29th dav 
of January, 1934. 

[notarial seal.] ANNE M. O’CONNOR, 

Notary Public, New York County. 
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Answer of Defendant, William Hazlett Minpr, Jr., by 
Frank Buckley, His Guardian ad Litefn. 

Filed January 30, 1934. 
******* 

The answer of William Hazlett Minor, Jr., aJi infant, by 
Frank Buckley, his guardian a t litem, herein, ti> the bill of 
complaint respectfully shows to the Court: 

(a) That the defendant is a minor under the age of 21 
years, and therefore unable to admit or deny [the allega¬ 
tions of the bill of complaint, and submits his! interest to 
the jurisdiction of the Court. 

(b) Further answering the bill of complaint jmur guard¬ 
ian ad litem says that he has given careful consideration 
to the said bill of complaint, together with the will and 
codicils referred to therein, with special regard to the 
rights of the minor, aforesaid. That he hap also con¬ 
ferred with interested parties. 

(c) Further answering said bill of complaint for and on 
behalf of the minor, aforesaid, your guardian ad litem sub¬ 
mits that all matters of fact alleged in the bill of complaint 
should, as against this minor defendant, be proved to the 
satisfaction of the Court. 

(d) Further answering the bill of complaint on behalf of 
this minor defendant your guardian ad litem {alleges that 
the said Mary Morton never surrendered or relinquished, 

and could not as a matter of law surrender or relin- 
114 quish, any rights which this minor defendant may 
have acquired by reason of his adoption! by the said 
Mary Morton. That he should be, and is, entitled to re¬ 
ceive his proportionate share of the estate of Lievi Parsons 
Morton and/or Mary Morton, and is legally one of the 
children or issues of Mary Morton. 

(e) In answer to the remaining allegation^ of the bill 
of complaint this defendant by his guardian ad| litem states 
that he is not required to answer but submits! his interest 
to the protection of the court'. 

(f) Answering the bill of complaint generally your 
guardian ad litem submits the rights of the said minor de¬ 
fendant to the jurisdiction of the court. 

WM. HAZLETT MJNOR, Jr., 
By FRANK BUCKLEY, 

His Guardiani ad Litem. 


8—6528a 
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District of Columbia, ss: 

Frank Buckley, being first duly sworn, made oath that 
the statements contained in the foregoing answer of his 
personal knowledge are true and those upon information 
and belief he believes to be true. 

FRANK BUCKLEY. 

Subscribed and sworn to before me this 30th day of Janu¬ 
ary, 1934. 

[notarial seal.] ADAM A. GIEBEL, 

Notary Public , D. C. 

115 Separate Answer of Charles J. Hepburn , as Executor 
of the Last Will and Testament of Mary Morton, 
Deceased, et al . 

• Filed January 31, 1934. 

• ••*•*• 

Come no\V the defendants Charles J. Hepburn, as execu¬ 
tor of the last Will and Testament of Mary Morton, de¬ 
ceased; Charles J. Hepburn and the Girard Trust Com¬ 
pany, a corporation, as Trustees of the Trusts created 
under the last Will and Testament of Mary Morton, de¬ 
ceased; and Charles J. Hepburn and the Girard Trust 
Company, a corporation, as general^ guardians of Lewis 
Peter Morton and Miriam Morton, minors, and for separate 
answer to the Supplemental Bill of Complaint filed in the 
above entitled cause by leave of Court on the 23rd of Janu¬ 
ary, 1934, respectfully state: 

1 and 2. These defendants, upon information and be¬ 
lief, admit the allegations of fact contained in paragraphs 
1 and 2 of said Supplemental Bill of Complaint. 

And further answering said Supplemental Bill of Com¬ 
plaint, these defendants consent that an order be entered 
in this cause as prayed in said Supplemental Bill of Com¬ 
plaint, confirming the appointment of Francis L. Robbins, 
Jr., as Trustee of the last Will and Testament of Levi Par¬ 
sons Morton, deceased. 

C. J. HEPBURN, 

GIRARD TRUST COMPANY, 
By G. L. BISHOP, Jr., 

Vice President. 
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116 City of Philadelphia, 

Commonwealth of Pennsylvania, ss: 

I, Charles J. Hepburn, do solemnly swear that I have 
read the foregoing Answer by me subscribed aid know the 
contents thereof; that the matters and things therein stated 
upon personal knowledge are true and those thbrein stated 
upon information and belief I believe to be truA 

CHARLES J. HEPBURN. 

Subscribed and sworn to before me this 
January, 1934. 

[notarial seal.] ARTHUR J. PURS SELL, 

Notary Public. 

My commission expires January 16, 1935. 

City of Philadelphia, 

Commonwealth of Pennsylvania, ss: 

I, G. L. Bishop, Jr., do solemnly swear th^t I am the 
Vice President of the Girard Trust Company^ a corpora¬ 
tion, one of the defendants in the above entitle^ cause; that 
I have read the foregoing Answer by me subscribed in the 
name and on behalf of the said corporation, aid know the 
contents thereof; that the facts therein stated positively 
are true and those stated upon information ancj. belief I be¬ 
lieve to be true. 

G. L. BISHOP, Jr. 

Subscribed and sworn to before me this 29th iay of Janu¬ 
ary, 1934. 

[notarial seal.] NELLIE S. LhjEDS, 

Notary Public. 

My commission expires June 27, 1936. 

117 Separate Answer of the American 

Trust Company to Supplemental 
plaint. 

Filed February 1,1934. 

• • • • • • • 

To the Supreme Court of the District of Colunjibia, holding 
an Equity Court: 

The American Security and Trust Company, a corpora¬ 
tion, as Trustee under the last will and testahient of Levi 


! 

Security and 
Bill of Com- 
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Parsons Morton, deceased, for answer to the Supplemental 
Bill of Complaint in the above entitled cause, respectfully 
says: 

This defendant, after an investigation of the facts set 
forth in said Supplemental Bill, admits the facts therein 
alleged and joins in the prayer of said Supplemental Bill 
for an order confirming the appointment of Francis L. Rob¬ 
bins, Jr., as individual Trustee under the last will and tes¬ 
tament of said Levi Parsons Morton. 

1 AMERICAN SECURITY AND TRUST 
COMPANY, 

Trustee Under the Last 'Will and 
Testament of Levi Parsons 
Morton, Deceased, 

By CORCORAN THOM, 

President. 


District of Columbia, ss: 

I, Corcoran Thom, being first duly sworn, on oath depose 
and say that I am President of the American Security and 
Trust Company, a corporation, Trustee under the last will 
and testament of Levi Parsons Morton, deceased, one of 
the defendants herein; that I have read the foregoing and 
annexed answer by me subscribed as such President, and 
I know the contents thereof; that the facts therein stated 
upon my personal knowledge are true, and those 
118 stated upon information and belief, I believe to be 
true. 

CORCORAN THOM. 

Subscribed and sworn to before me this 30th day of Janu¬ 
ary, 1934. 

[notarial seal.] HARRY Gr. MULLER, 

Notary Piiblic D. C. 

My commission expires March 30, 1934. 

McKENNEY, FLANNERY & CRAIGHILL, 

By J. S. FLANNERY, 

Attorneys for Defendant, 

American Security and Trust 
Company, Trustee . 
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Answer of William Hazlett Minor, Jr. to the Supplemental 

Bill of Complaint. 

Filed February 2, 1934. 

* * * * # # # 

The answer of William Hazlett Minor, Jr. to the supple¬ 
mental bill of complaint filed herein on the 26 day of Janu¬ 
ary, 1934, respectfully shows to the court: 

1. That the said William Hazlett Minor, Jr., is an infant 
and under the age of tvrenty-one years; that he is therefore 
unable either to admit or to deny the allegation^ of the said 
supplemental bill of complaint, or to consent to br to contest 
the prayers of the same but respectfully submits his inter¬ 
est to the protection of the court. 

2. Further answering said supplemental bill pf complaint 
and each and every paragraph thereof, your guardian ad 
litem says that he has read and carefully considered the 
same, together with the exhibits accompanying it, and has 

also conferred at some length with the lo^al attorneys 
119 for the plaintiffs in this suit; your guardian ad litem 
further says that he has investigated thb matters set 
out in the supplemental bill of complaint, having been for 
some weeks past informed of the development; that your 
guardian ad litem has no reason to doubt the truth of the 
allegations of fact set out in the said supplemental bill of 
complaint and your guardian ad litem has bden informed 
for some time of the difficulty of the situation which has 
arisen with respect to the transfer of certain Securities be¬ 
longing to the estate of the decedent; your guardian ad 
litem considers it would be distinctly to the interests of the 
said infant defendant that the present situationj with respect 
to the individual trustee be remedied as sooi| as possible 
and your guardian ad litem is of the opinion that the said 
Francis L. Robbins, Jr., upon his written accejptance dated 
October 30,1933 became the duly selected successor to Mor¬ 
ton Minot as individual trustee; furthermore your guardian 
ad litem can see no objection, from the viewpoint of the 
said infant defendant, to the entry of an order by the court 
confirming the appointment aforesaid, if the bourt accepts 
as true the allegations in the said supplemental bill of com¬ 
plaint and decides in favor of the validity and effectiveness 
of the said appointment. 
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Further answering said supplemental bill of complaint, 
your guardian ad litem respectfully submits the interests of 
the said infant defendant to the protection of the court. 

WM. HAZLETT MINOR, Jr. 

By FRANK BUCKLEY, 

Guardian ad litem. 


120 District of Columbia, ss: 

Frank Buckley, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as upon personal knowledge are 
true, and that the matters and things therein stated as upon 
information and belief he believes to be true. 

' FRANK BUCKLEY. 

Subscribed and sworn to before me this 1st day of Feb¬ 
ruary, 1934. 

[notarial seal.] JOHN O’DEA, 

Notary Public, D. C . 

Answer of Defendants Winthrop Rutherfurd, Jr., et al., to 

the Supplemental Bill. 

Filed February 8,1934. 

• •••••• 


The answer of Winthrop Rutherfurd, Jr., John Philip 
Rutherfurd and Hugo Rutherfurd to the supplemental bill 
herein filed respectfully shows to the court: 

1. These defendants admit, upon information and belief, 
the truth of the allegations of fact set out in the said sup¬ 
plemental bill of complaint, and they have no objection to 
the granting by the court of the prayers of the said supple¬ 
mental bill of complaint. 

WINTHROP RUTHERFURD, Jr., 

JOHN PHILIP RUTHERFURD, 

HUGO RUTHERFURD, 

By EDWARD STAFFORD, 

Their Attorney. 

121 District of Columbia, ss: 

Edward Stafford, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub- 
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scribed as attorney and knows the contents thereof; that 
the matters and things therein stated as upon personal 
knowledge are true, and that the matters and things therein 
stated as upon information and belief he believes to be 
true; that this verification is made by affiant in behalf of 
Winthrop Rutherfurd, Jr., John Philip Rutperfurd and 
Hugo Rutherfurd because all of said person^ are absent 
from the District of Columbia. 

EDWARD STjAFFORD. 

Subscribed and sworn to before me this 5th day of Feb¬ 
ruary, 1934. 

[notarial seal.] AUGUSTA S. DES^OFF, 

Notary Public, D. C. 

Answer of Alice Margaret Mary Rutherfurd, et al., to the 
Supplemental Bill of Complaint. 

Filed February 8,1934. 

! 

• *#*### 

The answer of Alice Margaret Mary Rutherfurd and Guy 
Gerard Rutherfurd to the supplemental bill jff complaint 
filed herein on the 23rd day of January, 1934, respectfully 
shows to the court: 

1. That the said Alice Margaret Mary Rutherfurd and 
Guy Gerard Rutherfurd are infants and und^r the age of 
twenty-one years; that they are therefore unhble either to 
admit or to deny the allegations of the said Supplemental 

bill of complaint, or to consent to or tty contest the 
122 prayers of the same but respectfully submit their in¬ 
terests to the protection of the court. 

2. Further answering said supplemental bill of complaint 
and each and every paragraph thereof, your guardian ad 
litem says that he has read and carefully considered the 
same, together with the exhibits accompanying it, and has 
also conferred at some length with the local Attorneys for 
the plaintiffs in this suit; your guardian ad litem further 
says that he has investigated the matters set out in the sup¬ 
plemental bill of complaint, having been for some weeks 
past informed of the developments; that your guardian ad 
litem has no reason to doubt the truth of the allegations of 
fact set out in the said supplemental bill of complaint and 
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your guardian ad litem has been informed for some time of 
the difficulty of the situation which has arisen with respect 
to the transfer of certain securities belonging to the estate 
of the decedent; your guardian ad litem considers it would 
be distinctly to the interests of the said infant defendants 
that the present situation with respect to the individual 
trustee be remedied as soon as possible and your guardian 
ad litem is of the opinion that the said Francis L. Robbins, 
Jr. upon his written acceptance dated October 30, 1933 be¬ 
came the duly selected successor to Morton Minot as indi¬ 
vidual trustee; furthermore your guardian ad litem can see 
no objection, from the viewpoint of the said infant defend¬ 
ants, to the entry of an order by the court confirming the 
appointment aforesaid, if the court accepts as true the alle¬ 
gations in the said supplemental bill of complaint and de¬ 
cides in favor of the validity and effectiveness of the said 
appointment. 

Further answering said supplemental bill of complaint, 
your guardian ad litem respectfully submits the in- 
123 terestfe of the said infant defendants to the protec¬ 
tion of the court. 

ALICE MARGARET MARY 
RTJTHERFURD, 

GUY GERARD RUTHERFURD, 
By EDWARD STAFFORD, 

Guardian ad litem. 


District of Columbia, ss: 

Edward Stafford, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as upon personal knowledge are 
true, and that the matters and things therein stated as upon 
information and belief he believes to be true. 

EDWARD STAFFORD. 

Subscribed and sworn to before me this 5 day of Feb¬ 
ruary, 1934. 

[notarial seal.] AUGUSTA S. DESSOFF, 

Notary Public , D. C . 
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Answer of Defendant Winthrop C. Rutherfurd, as Guard¬ 
ian <£c., to the Supplemental Bill . 

Filed February 8, 1934. 

• • * • # * • 

The answer of Winthrop C. Rutherfurd, as gjiardian of 
Alice Margaret Mary Rutherfurd and Guy Gerard Ruther¬ 
furd, to the supplemental bill herein filed, respectfully 
shows to the court: 


1. Answering said supplemental bill of complaint and 

each and every paragraph thereof, this! defendant 
124 states that he has no reason to doubt thle truth of 
the allegations of fact contained in the said supple¬ 
mental bill of complaint; that as guardian of t)he infants 
aforesaid this defendant deems it highly desirable that the 
present situation with respect to the individual trustees 
should be remedied as soon as possible; that | defendant 
does not deem it to the best interests of the said infant de¬ 
fendants to deny the allegations nor to contest the prayers 
of the said supplemental bill of complaint and this defend¬ 
ant can see no objection to the entry of an order by this 
court confirming the appointment of the said Francis L. 
Robbins, Jr., as trustee, if the court shall accept as true 
the allegations of fact contained in the said supplemental 
bill of complaint and if the court shall decide that the ap¬ 
pointment of said Francis L. Robbins, Jr., wa$ valid and 
effective. 

2. This defendant hereby amends his answer to the 
original bill by changing certain words on page 3, para¬ 
graph 15, subparagraph 3, lines 19 and 20 thereof from the 
reading 44 for the benefit of Mary Morton” to tjhe reading 
“for the benefit of Helen Morton.” 

WINTHROP C. RUTHERFURD, 

Guardian . 

EDWARD STAFFORD, 


Attorney . 


State of South Carolina, 

County of Aiken , ss: 

Winthrop C. Rutherfurd, being first duly sworn, deposes 
and says that he has read the foregoing answer by him sub- 


122 


CHARLES J. HEPBURN VS. 


scribed and knows the contents thereof; that the matters 
and things therein stated as upon personal knowl- 

125 edge are true, and that the matters and things there¬ 
in stated as upon information and belief he believes 

to be true. 

WINTHROP C. RUTHERFURD. 

Subscribed and sworn to before me this 31 day of Janu¬ 
ary, 1934. 

[notarial seal.] G. A. DURBAN, 

Notary Public, S. C. 

Answer of the Defendant Anne Livingston Eustis, a Minor. 
by Her Guardian at Litem, to the Supplemental Bill. 

Filed February 8,1934. 

#•***#• 

v 

This defendant, Anne Livingston Eustis, by her guardian 
ad litem, answering the Supplemental Bill, says, as hereto¬ 
fore she has said in answer to the Original Bill, that by 
reason of her minority, she is unable to respond thereto, 
and submits her rights and interests to the court’s pro¬ 
tection. 

ANNE LIVINGSTON EUSTIS, 
By Her Guardian ad litem, 

1 MORGAN H. BEACH. 

Morgan H. Beach, guardian ad litem, is of the opinion 
after conferring with counsel, as well for the plaintiffs as 
for such of the adult defendants whose interests are repre¬ 
sentative of those of the minor above-named, that it is for 
the interest of the latter that this Honorable Court confirm 
the appointment of Francis L. Robbins, Jr., as Trustee 
under the Last Will and Testament of Levi Parsons Mor¬ 
ton, deceased, as and of the date of such acceptance of the 
appointment by the said Francis L. Robbins, Jr., to-wit, 
the 30th day of October, 1933, as averred in said 

126 Supplemental Bill and Exhibits therewith filed. And 
without waiving any and all proper exception or ob¬ 
jection both to the original and Supplemental Bill, and 
withholding any and all further recommendation or report 
herein, until he shall have had opportunity to acquaint him¬ 
self with prior litigation, of record in this court and else- 
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where relating to the present cause, he consents feo far as 
in him the power lies, to the entry of such an Order. 

MORGAN H. B^ACH. 

District of Columbia, ss: | 

Before me, a Notary Public, appeared Morgan JL Beach, 
who made oath that the foregoing Answer and addition 
thereto by him signed as guardian ad litem is tiiue to the 
best of his knowledge and belief. 

MORGAN H. BiEACH. 

i 

Subscribed and sworn to before me this 7th day of Feb¬ 
ruary, 1934. 

[notarial seal.] ROBT. E. P. KREITBR, 

Notary Public, D . C. 

Answer of Defendant Helen Louise Corcoran Eustis, an 

Incompetent , by her Guardian ad Litem , to the Supple¬ 
mental Bill. 

Filed February 8,1934. 

i 

« * * # # • • 

The defendant, Helen Louise Corcoran Eustis, an incom¬ 
petent, answering the Supplemental Bill, says, ^s hereto¬ 
fore she has said, in answer to the Original Bill, that 
127 by reason of her incompetency, she is unable to re¬ 
spond thereto, and submits her rights an<^ interests 
to the court’s protection. 

HELEN LOUISE CORCORAN EUSTIS, 

By her Guardian ad Litem , Morgan H. Beach . 

Morgan H. Beach, guardian ad litem is of tfye opinion, 
after conferring with counsel, as well for the plaintiffs as 
for such of the adult defendants whose interests iare repre¬ 
sentative of those of the incompetent above-named, that 
it is for the interest of the latter that this Honorable Court 
confirm the appointment of Francis L. Robbins, Jr. as Trus¬ 
tee under the last Will and Testament of Levi Parsons Mor¬ 
ton, deceased, as and of the date of acceptance of such ap¬ 
pointment by the said Francis L. Robbins, Jr. to-wit the 
30th day of October, 1933, as averred in said Supplemental 
Bill and Exhibits therewith filed. And without waiving 
any and all proper exception or objection both tq the Origi¬ 
nal and Supplemental Bill, and withholding aijiy and all 
further recommendation or report herein, until he shall 
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have had opportunity to acquaint himself with prior liti¬ 
gation, of record in this court and elsewhere, relating to 
the present cause, he consents so far as in him the power 
lies, to the entrv of such an Order. 

MORGAN H. BEACH. 

District of Columbia, ss: 

Before me, a Notary Public, appeared Morgan H. Beach, 
who made oath that the foregoing Answer and addition 
thereto by him signed as guardian ad litem is true 
128 to the best of his knowledge and belief. 

MORGAN H. BEACH. 

Subscribed and sworn to before me this 7th day of 
February, 1934. 

[notarial seal.] ROBT. E. P. KREITER, 

Notary Public , D. C. 

Separate Answer of George Morton Minot , et ah, as 

. . Executors. 

' Filed February 12, 1934. 

*•*«**• 

Come now the defendants George Morton Minot and 
Security Trust Company of Rochester, New York, a cor¬ 
poration, as executors of the last will and testament of 
Morton Minot, deceased, and for answer to the Supplemen¬ 
tal Bill of Complaint filed in the above entitled cause, re¬ 
spectfully state: 

These defendants upon information and belief admit the 
allegations of fact contained in paragraphs First and Sec¬ 
ond of said Supplemental Bill of Complaint. 

And further answering said Supplemental Bill of Com¬ 
plaint these defendants consent that an order be entered in 
this cause as prayed in said Supplemental Bill of Com¬ 
plaint confirming the appointment of Francis L. Robbins, 
Jr., as Trustee of the last Will and Testament of Levi Par¬ 
sons Morton, deceased. 

GEORGE MORTON MINOT, 
SECURITY TRUST COMPANY OF 
ROCHESTER, 

By W. H. STACKEL, 

Vice President . 
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129 State of New York, 

County of Monroe, 

City of Rochester, $s: 

I, George Morton Minot, do solemnly swear that I am one 
of the executors of the Estate of Morton Minot, deceased; 
that I have read the foregoing answer by me subscribed, 
and know the contents thereof; that the matters and things 
therein set forth upon knowledge are true, and that the 
matters and things therein stated upon information and 
belief I believe to be true. 

GEORGE MORTON ]|dINOT. 


Subscribed and sworn to before me this 5th day of Febru¬ 
ary, 1934. 

WM. C. GATGEjNS, 

Notary Public . 


Answer of Defendant Edith Livingston Morton Eustis. 

Filed February 28,1934. 

• * * • * • | • 


The answer of Edith Livingston Morton Eustis to the 
supplemental bill of complaint filed in the abo^e entitled 
cause respectfully states as follows: 

I 

1, 2. On information and belief, this defendant admits 
the allegations of fact contained in paragraphs 1 and 2 
of said supplemental bill. ! 

Further answering said supplemental bill this! defendant 
states that she is informed and believes that it is highly 
desirable that the appointment of a suitable | person as 
successor to Morton Minot, deceased, on^ of the in- 
130 dividual trustees under the last will and| testament 
of Levi Parsons Morton, deceased, be speedily con¬ 
firmed, and she therefore interposes no objection to the 
prayers of said supplemental bill in so far as she is con¬ 
cerned. 

EDITH LIVINGSTON MORTON ijlUSTIS. 
ARTHUR HELLEN, 

Attorney for Edith Livingston Morton Eustis. 
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District of Columbia, ss: 

I, Edith Livingston Morton Eustis, being first duly sworn 
do on oath depose and say that I have read the foregoing 
answer by me subscribed and know the contents thereof, 
that the facts therein stated upon my personal knowledge 
are true and those stated upon information and belief I 
believe to be true. 

EDITH LIVINGSTON MORTON EUSTIS. 

Subscribed and sworn to before me this 27th day of 
February, A. D. 1934. 

[notarial seal.] LINNAEUS T. SAVAGE, 

Notary Public, D. C. 

My commission expires Dec. 13, 1935. 

Answer of Defendant Helen Morton. 

Filed February 28,1934. 

• ••*•#• 

The answer of Helen Morton to the supplemental bill of 
complaint filed in the above entitled cause respectfully 
states as follows: 

1, 2. On information and belief, this defendant ad- 
131 mits the allegations of fact contained in paragraphs 
1 and 2 of said supplemental bill. 

Further answering said supplemental bill this defendant 
states that she is informed and believes that it is highly 
desirable that the appointment of a suitable person as suc¬ 
cessor to Morton Minot, deceased, one of the individual 
trustees under the last will and testament of Levi Parsons 
Morton, deceased, be speedily confirmed, and she therefore 
interposes no objection to the prayers of said supplemental 
bill in so far as she is concerned. 

HELEN MORTON. 

ARTHUR HELLEN, 

Attorney for Helen Morton. 

State of New York, 

County of New York, ss: 

I, Helen Morton, being first duly sworn do on oath de¬ 
pose and say that I have read the foregoing answer by me 
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subscribed and know the contents thereof, that the facts 
therein stated upon my personal knowledge are [true and 
those stated upon information and belief I believe to be 
true. 

HELEN MORTON. 

Subscribed and sworn to before me this 21bt day of 
February, A. D. 1934. 

[notarial seal.] HARRY L. STOUTENBURGH, 

Notary Public . 

132 Answer of Defendants Margaret Morton Eustis 

Finley , et al. 

Filed February 28, 1934. 

i 

! 

* * * * * # * 

* 

The answer of the defendants Margaret MortJon Eustis 
Finley, Morton Corcoran Eustis and Edith Celestine Eustis 
to the supplemental bill of complaint filed in the above en¬ 
titled cause respectfully states as follows: 

1, 2. On information and belief, these defendants admit 
the allegations of fact contained in paragraphs 1 and 2 of 
said supplemental bill. 

Further answering said supplemental bill thebe defend¬ 
ants state that they are informed and believe that it is 
highly desirable that the appointment of a suitable person 
as successor to Morton Minot, deceased, one of the indi¬ 
vidual trustees under the last will and testameht of Levi 
Parsons Morton, deceased, be speedily confirmed, and they 
therefore interpose no objection to the prayers of: said sup¬ 
plemental bill in so far as they are concerned. 

ARTHUR HELLlEN, 
Attorney for Margaret \ Morton 
Eustis Finley , Mortoy, Corco¬ 
ran Eustis and Edith Celestine 
Eustis. 

District of Columbia, ss: 

I, Arthur Hellen, being first duly sworn do On oath de¬ 
pose and say that I have read the foregoing answer by me 
subscribed as attorney for the defendants, Margaret Mor¬ 
ton Eustis Finley, Morton Corcoran Eustis and Edith 
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Celestine Eustis, and know the contents thereof; that 
133 I am familiar with the facts stated in said answer; 

that those stated therein upon personal knowledge 
are true aiid those stated upon information and belief I 
believe to be true; that the said answer is subscribed by me 
on their behalf and this verification signed and sworn to by 
me on their behalf because of the fact that said defendants 
are all absent from the District of Columbia. 

ARTHUR HELLEN. 

Subscribed and sworn to before me this 27th day of Feb¬ 
ruary, A. D. 1934. 

[notarial seal.] JOHN F. A. BECKER, 

Notary Public D. C. 

Supplemental Answer of Morgan H. Beach , Guardian ad 

Litem. 

Filed April 30, 1934. 


# # # * # # # 

The subscriber, for his wards ad litem, Helen Louise Cor¬ 
coran Eustis, and Anne Livingston Eustis, due to the Or¬ 
der herein of the 14th inst. obtained in part in their be¬ 
half, advancing this Cause for hearing, respectfully sub¬ 
mits: 

I—VII. 

With personal knowledge of his own, aided by inquiry 
of some of the parties and their counsel, and from examina¬ 
tion of the records in the following causes, to-wit, Adminis¬ 
tration Causes, Nos. 24790, 27076 and 44445, respectively 
dealing with the estates of Anna Livingston Morton, Levi 
Parsons Morton and Mary Morton, the last being ancillary, 
and Equity Causes Nos. 40285 and 41209, in partial ad¬ 
ministration of the respective estates of Mr. and Mrs. Mor¬ 
ton, and D. C. Appeal case No. 4307 (56 Apps. D. C. 
134 214), with the proceedings below, he is content to 

and does admit paragraphs One to Seven, inclusive, 
of the Original Bill and the entire Supplemental Bill. 

vin. 

He has examined, so far as physically possible, the volumi¬ 
nous accounts noted in the Eighth paragraph of the Orig- 
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inal Bill, approved therein as stated, and admits the trans¬ 
fer to the Trustees, the latter undertaking to jj>ay the last 
quarter of the income tax for 1928, and to indemnify the 
executors against all further taxes and expense^ on account 
of the estate of Levi Parsons Morton. 

IX. 

Mr. Morton in the Third paragraph of Clause Fifth, of 
his Will, expressly directs his “executors and trustees to 
render accounts to beneficiaries and pay over incjome at least 
as often as quarter-yearly”. 

If such direction has been observed and the approval of 
adult beneficiaries, under competent advice, has been had, 
it would seem to the subscriber, representing qijiasi remain¬ 
dermen, after their mother’s life interest, an Unnecessary 
burden on the Court to review, as prayed in the Bill, “an 
account of the transactions of said trustees covering the 
period from May 16, 1920, the date of the death of the said 
Levi Parsons Morton, to and including April 20, 1932, the 
date of the death of the said Mary Morton, including the 
transactions of their co-trustee, the late Mortoh Minot, the 
date of his death being September 3, 1924, which said ac¬ 
count will be introduced into evidence” at the* hearing of 
this Cause. | 

If such periodical accounts have not b^en rendered 
135 to or approved by the beneficiaries, it whuld seem to 
the subscriber that they be forthwith ahd in far ad¬ 
vance of the hearing, submitted to the parties ojr their coun¬ 
sel, who, if necessary, may have expert accountant advice 
thereon, if necessary, at the Trustees’ cost. 

X. 

He admits the death of Mary Morton and that ancillary 
letters issued to the defendant, Charles Hepbhrn, as in the 
Tenth paragraph of the Original Bill alleged. This appears 
from Administration Cause 44445, to which as exhibits are 
the exemplified proceedings in the Surrogate (|ourt of New 
York County, embracing probate, in common form, of Mary 
Morton’s will, before the Register of Wilts, of Berks 
County, Pennsylvania, April 25, 1932, and the probate pro¬ 
ceedings, per testes , before the New York Surrogate, with 

9—6528a 
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the adoption and surrender records in Pennsylvania and 
California, etc. The Surrogate, however, withheld decision, 
without prejudice, on all questions of construction. 


XI—XIV. 

In the subscriber’s view, much if not all of paragraphs 
Eleven to Fourteen, inclusive of the original Bill, are of no 
consequence to his wards’ interest, save that the children 
adopted by Mary Morton are not “issue” under the Will of 
Levi P. Morton, as, in the subscriber’s opinion, is mistak¬ 
enly claimed and alleged to have been already adjudicated 
by pleadings herein in their behalf, and provided approval 
be shown by her personal Trustees in the manner required 
by her fathers will, the bequest for their benefit may be 
executed forthwith, always confining the amount thereof 
to one-half of the one-fifth original share of the said Mary 
Morton. To so much thereof as remains unappointed, 
136 the true intent and purpose of the testator was and 
is that it be held and distributed by the Trustees as 
directed in his Will, and the second Codicil thereto. 

XV. 

Kesponding to the seven queries of the plaintiffs in the 
Fifteenth paragraph of the Bill, the subscriber submits as 
to 

(1) . Proof of the approval by her Trustees of the exer¬ 
cise of the power of testamentary appointment by Mary 
Morton should be forthcoming at the hearing: 

(2) . This power extended, if at all, to but one-half of one- 
fifth of the original share of Mary Morton: 

(3) . Any portion unappointed by her remains in the 
Trustees as indicated in Fourteen supra , and as directed in 
the Will and the Second Codicil thereto. 

(4) -(5). While the Federal Estate tax charge is pri¬ 
marily incident on personalty, these and the inheritance and 
other taxes paid jurisdictions other than the United States 
might, it would seem, more equitably be allocated between 
personalty and realty in the ratio of their respective values; 
but until the character and amount thereof are more clear¬ 
ly known, the question is reserved for issue under the Ad¬ 
vancement Order of the 14th instant, and no opinion is ven¬ 
tured thereon. 

(6). The same observation is applicable to query (6); 


BRONSON WINTHROP ET AL. 


131 


(7). And concerning allowances of commissions and other 
expenses for the services of the several Trustees, it seems 
proper to observe that they are, in effect, identical with the 
executors—except the corporate Trustee, the American Se¬ 
curity & Trust Company, and that very liberal allowances 
heretofore have been made for executorial and coun- 

137 sel fees, doubtless well merited, yet the entire ques¬ 
tion is solely one for this Court’s determination, re¬ 
gardless of Statutes or other standards obtaining else¬ 
where. 

The subscriber is advised that a tentative stipulation of 
fact and law issues is in progress of preparation by counsel 
for the plaintiffs, to be submitted to all counsel for parties 
in interest, well in advance of the hearing. IJe appends 
hereto copies of the Motion to Advance, made by Plaintiffs’ 
counsel, his own Memo in Aid Thereof and the Court Order 
thereon of the 14th inst. prescribing the conditions upon 
which the advancement is to be had. If these may not be 
complied with presently and timely, it would seeip the Cause 
must abide its hearing in regular course. 

Respectfully submitted. 

MORGAN H. BEACH, 
Guardian ad litem for the Misses Eustis. 

April 26th, 1934. 

i 

Motion to Advance Cause for Trial . 1 

# * # # * * # 

Now come the plaintiffs, Charles H. Allen and Bronson 
Winthrop, Trustees under the last will and testament of 
Levi Parsons Morton, deceased, by their attorneys and move 
the Court to advance the above-entitled cause fdr trial upon 
the following ground: 

The distribution of a large amount of personal property 
of the value of about One Million Three Hundred and Fifty 
Thousand Dollars ($1,350,000.00), and of inconie from real 
estate of the value of about Five Hundred Thousand 

138 Dollars ($500,000.00) held in trust by the Trustees 
under said will is withheld and delayed pending de¬ 
termination by the Court of the questions presented and 
the entrv of a final decree in said cause. 

HOWE & BRADLEY, 

(S.) By CHAS. H. BRADLEY. 

Attorneys for Plamtiffs. 
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Memo, for Advanced Hearing. 

• ##*#*# 

Morgan H. Beach, guardian ad litem, respectfully 
shows: 

1. He appears, by the Court’s appointment for Helen 
Louise Corcoran Eustis, an incompetent, and Anne Liv¬ 
ingston Eustis, a minor, for each of whom he has formally 
answered the bill and supplemental bill herein, and 

2. Regardless of the amount involved, on which is based 
the motion to advance, this day submitted by the plaintiffs, 
all parties in interest concurring, it appears that 

(a) There are some twenty-three defendants, in part in 
individual right, again in representative capacity, of whom 
some are foreign corporations and fiduciaries with non¬ 
resident counsel—a few under disability, through minority 
or otherwise, represented by guardians ad litem, 

(b) From whom, and the plaintiffs, the subscriber has 
tentatively ascertained an accommodation is possible of 
much of the matter of the bills aforesaid, leaving compara¬ 
tively simple law issues determinable, 

(c) With possible differences only as to administrative 
business questions—not difficult of adjustment, e. g., 

139 allocation of taxes between personalty and realty, 
trust funds, compensation of trustees, counsel allow¬ 
ances, etc. 

3. Accounts over a period of fourteen years of which audit 
and approval by plaintiffs is asked—some of which, in ef¬ 
fect, have been confirmed in probate, or by approval of 
life tenant cestuis que trustents, while the rest, whether in 
agreement of difference, may be defined by counsel for the 
court’s action. 

Wherefore, it would to the subscriber appear, in the in¬ 
terest of his wards ad litem, as all others in the like case, 
that the court might advance the cause tentatively, with the 
proviso, that beforehand there be a statement of fact by 
stipulation, and all debatable law issues clearly defined—in 
lack of which the advancement be withdrawn, and the cause 
left to abide its turn, in regular course. 

The subscriber believes, so far as he has been able to 
ascertain, all other counsel concurring, that in this way 
unnecessary references and accountings may be avoided, 
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and ultimately an economic saving of the court’si time, with¬ 
out prejudice to litigants in other causes, may be had— 
whose rights to an early hearing, it is in nowise intended by 
this application to hamper. 

Respectfully submitted to Mr. Justice Bailed, this thir¬ 
teenth day of April, 1934, with copies to plaintiffs’ counsel 
and guardians ad litem of others in minority. 

MORGAN H. BEACH. 

140 District of Columbia, ss: 

. 

Morgan H. Beach being first duly sworn deposes and 
says the statements in the foregoing Memo are, to the best 
of his knowledge and belief and opinion, true and well 
founded. 


Subscribed and sworn to before me this — d^y of April, 
A. D. 1934. 

Notary Public, D. C. 
Order Advancing Cause for Trial . 


Upon consideration of the Motion by the plaiptiffs to ad¬ 
vance the above entitled cause for trial, and fop good cause 
shown, it is this 14th day of April, 1934. 

Ordered that said cause be advanced for trial providing 
that there be a statement of fact by stipulation and all 
debatable issues of law clearly defined, and :.t is hereby 
referred to the Assignment Commissioner to arrange a 
date for the trial thereof. 

By the Court: 

(S.) JENNINGS BAILEY, 

Justice . 


141 


Second Supplemental Bill of Complaint. 
Filed September 11,1934. 


The plaintiff, Bronson Winthrop, as a Trustee under the 
Last Will and Testament of Levi Parsons Morton, deceased, 
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with leave of Court first had and obtained, presents this 
Second Supplemental Bill of Complaint herein and alleges 
as follows: 

1. That Charles H. Allen who appears herein as a plain¬ 
tiff in his capacity as Trustee under the Last Will and 
Testament of Levi Parsons Morton, deceased, died on 
April 20th, 1934, leaving a Last Will and Testament dated 
the 3rd day of July, 1931, which as modified by an Agree¬ 
ment of Compromise dated June 21, 1934, was duly ad¬ 
mitted to probate by an order of the Probate Court of the 
County of Middlesex, Commonwealth of Massachusetts, on 
the 25th day of June, 1934; that Bertha Allen Logan of 
Washington, in the District of Columbia, and Francis L. 
Robbins, Jr., of Woodbury, Long Island, New York, were 
named in said Last Will and Testament as Executors and 
have duly qualified as such and that Letters Testamentary 
were issued to them on the 3rd day of July, 1934, by the 
said Probate Court, which Letters Testamentary are still 
in full force and effect. That the said Bertha Allen Logan 
and Francis L. Robbins, Jr., as said Executors should be 
added as parties defendant and should be sued in their 
capacity as such Executors. 

2. That an account of the transactions of the Trustees 
under the Last Will and Testament of Levi Parsons Mor¬ 
ton, deceased, has been prepared supplemental to the Trus¬ 
tees’ account verified by Bronson Winthrop on the 26th day 

of April 1934 and embracing the transactions of the 
142 Trustees from April 20th, 1932, the date of the death 
of Mary Morton, to October 30th, 1933, the date of 
the appointment of Francis L. Robbins, Jr. as a Trustee, 
and embracing the transactions of the Trustees from Octo¬ 
ber 30th, 1933, to April 20th, 1934, the date of the death of 
Charles H. Allen. 

3. Plaintiff further alleges that no commissions have 
been paid to his late co-trustee Charles H. Allen or to his 
estate either on account of principal of the trust estates 
received and administered by the said Trustees or on ac¬ 
count of income therefrom. 

Wherefore the premises considered petitioner prays: 

I. That the writ of subpoena of this Honorable Court 
issue to the said defendants Bertha Allen Logan and Fran- 
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cis L. Robbins, Jr., as Executors of the Last Will and Tes¬ 
tament of Charles H. Allen, deceased, commanding them 
to appear and answer the exigencies of the original and 
supplemental bill of complaint filed in this cause and of this 
Second Supplemental Bill of Complaint. 

II. That the supplemental account of the transactions of 
Bronson Winthrop, Charles H. Allen and American Se¬ 
curity and Trust Company, as Trustees, from April 20th, 
1932 to April 20th, 1934 and of Francis L. Robbins, Jr. as 
Trustee from October 30th, 1933, to April 20th, 1934, with 
respect to said trusts established by the Last Will and 
Testament of Levi Parsons Morton, decease 
daily settled and allowed. 

ITT. That this Honorable Court will make 
ances as commissions upon both principal and iri 
Estate of Charles H. Allen, the deceased co-trustee, as to 
it shall seem proper in the premises. 

IV. For such other and further relief as the nature of 
the case may require or to the Court| may seem 
143 proper to grant. 

BEONSON WINTHjROP, 

Plaintiff. 

HOWE & BRADLEY, 

Attorneys for Plaintiff. 


|d, be judi- 

such allow- 
come to the 


I have read 


State of New York, 

County of New York, ss: 

I, Bronson Winthrop, do solemnly swear that 
the foregoing and annexed Second Supplemental Bill of 
Complaint by me subscribed and know the contents there¬ 
of; that I verily believe the facts therein stated to be true, 
and that those facts stated upon information ^nd belief I 
believe to be true. 

BRONSON WINTHROP. 

Subscribed and sworn to before me this ^7th day of 
July, A. D. 1934. 

[notarial seal.] WALTER W. SWABENLj4ND, 

Notary Public, New Yorik County. 
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144 Report of Special Master. 

Filed October 2,1934. 

• ••«••« 

5. Report what amount of inheritance and other taxes 
paid federal and other governments, state and municipal, 
is allocable to and chargeable against the realty, in the 
event the court should determine that there should be an 
apportionment between the two classes of property. 

Federal Estate Tax. 

The total net amount of the Federal Estate Tax paid 
upon Governor Morton’s estate was one million seven hun¬ 
dred thirty-six thousand eight hundred eighty-six dollars 
forty-seven cents ($1,736,886.47). The said sum was paid 
by the executors wholly from the personal estate. 


The real estate taxed was valued at.$2,295,500.00 

The personal property, forming part of the 
residuary estate, which was taxed was val¬ 
ued at . 7,891,704.01 


Making a total of 


$10,187,204.01 



The proportion, therefore, which the real estate taxed 
bore to the total property taxed was 22.533 per cent. 

Therefore, in the event that this tax is to be apportioned, 
the real estate in each of the trusts designated separately 
by the names of Governor Morton’s daughters, should con¬ 
tribute to the personal estate in each of such trusts one- 
fourth of 22.533 per cent of one million seven hundred 
thirty-six thousand eight hundred eighty-six dollars forty- 
seven cents ($1,736,886.47) or ninety-seven thousand eight 
hundred forty-three dollars sixteen cents ($97,843.16). 

The other one-fourth of said Federal estate tax is ac¬ 
counted for by the share which, under the terms of the 
will, went to the Rutherfurd heirs outright. 




J. WILMER LATIMER, 

Special Master. 


October 1, 1934. 
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Third Supplemental Bill of Complaint. 
Filed December 19, 1934. 


* 


Now comes the surviving plaintiff, Bronson Winthrop, 
one of the Trustees under the Last Will and Testament of 


Levi Parsons Morton, deceased, and files this [Third Sup¬ 
plemental Bill of Complaint herein and alleges as follows: 

1. That as set forth in the Bill of Complaint, Morton 
Minot, one of the original individual Trustees appointed by 
the Will of the late Levi Parsons Morton, died or} September 
3, 1924; that thereafter the surviving Trustee^ appointed 
Francis L. Robbins, Jr., as his successor in such j)ffice, which 
appointment was accepted by him on October 30, 1933, and 
was confirmed by this Court by order entered herein on 
March 5, 1934. 

2. That the acceptance of said appointment by the said 
Robbins and its confirmation by the Court weife both sub¬ 


sequent to the filing of the original bill herein, j 
3. That in the Fifth Article of the Last Wili 


and Testa¬ 


ment of the said Levi Parsons Morton occurs the following 
language: 

“And with a view of securing for the benefit of my chil¬ 
dren the advice and counsel of personal friends who can 
exercise discretion in family affairs more satisfactorily 
than a Board of Trustees of a corporation can do, I hereby 
appoint my friend Charles H. Allen, of Lovell, Massa¬ 
chusetts, my nephew Morton Minot, of Brocjkport, New 
York, and my friend Bronson Winthrop, of the City of New 
York, jointly with my executor, the Guaranty Trust Com¬ 
pany of New York, trustees for my several daughters of 
the several shares of my residuary estate, set aside by my 
will for their benefit during their lives respectively, and of 
any additions thereto, herein provided for sai<jl co-trustees 
not being required to give bonds. And I authorize and em¬ 
power my said individual trustees, or such of them as shall 
accept the trust, or the survivors or survivor' of them or 
their successors as hereinafter provided, to determine in 
their or his discretion to what extent the income of my said 
daughters 7 shares in my residuary estate shall be 
146 paid by my executor to them personally!and to what 
extent the same shall be and in what w&y otherwise 
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applied to their use, and my executor shall and is hereby 
directed in the payment and application of such income to 
follow the written instructions of my said individual trus¬ 
tees or of such of them as shall accept said trust or the sur¬ 
vivors or survivor of them from time to time in this respect. 
In the absence of such instructions, however, payment to 
my said daughters personally shall be deemed to be the 
proper application of such income to their use. I also di¬ 
rect that the power of appointment herein given to my said 
daughters over one-half of her original share of my resid¬ 
uary estate, including as part thereof, if she shall so by 
will direct the continuance of the trust during the life or 
until the re-marriage of a husband over not exceeding one- 
third of her original share, shall be subject to the approval 
in writing of my said individual trustees or such of them 
as shall accept the trust, or the survivors or survivor of 
them, such approval to be indicated by endorsement on any 
such will, signed by such individual trustees or the sur¬ 
vivors or survivor of them, or by separate paper approving 
a particular testamentary disposition or dispositions made 
or to be made by either of my said daughters. My said 
individual trustees or such of them as shall accept the trust, 
or the survivors or survivor of them, are empowered by an 
instrument under their or his hand and seal and duly as- 
knowledged, from time to time to appoint a successor to 
either of them who may decline said trust or may die or 
resign before the complete execution of the trust, and such 
successor \vhen so appointed on acceptance of the trust in 
case of a vacancy which has happened or shall happen, 
shall have and exercise all the powers hereby given to said 
individual trustees jointly with the remaining or surviving 
individual trustees or trustee, including the power to ap¬ 
point successors as aforesaid. If at any time there are 
three such individual trustees competent to act, any two 
of the three may perform any act which the three might 
perform. My executor shall be alone responsible for the 
•care and custody of the securities and property constituting 
the trust funds so to be held in trust for my daughters, but 
all investments and reinvestments shall be subject to the 
approval of said individual trustees or two of them.” 

4. That plaintiff and his co-Trustee, the defendant 
Francis L. Robbins, Jr., have been advised by counsel and 
plaintiff therefore alleges that the question may arise 
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under the language above quoted, or under interpretation 
of the Last Will and Testament and three Codicils of Levi 
Parsons Morton, deceased, true copies of whi^h are at¬ 
tached to the Bill of Complaint marked Schedule A, and 
to all of which plaintiff begs leave to refer, whether the 
successor Trustee or Trustees from time to time ap- 

147 pointed and acting have the authority, tb the same 
extent as if he or they had been named as an original 

Trustee or Trustees in said Last Will and Testament, to 
approve the exercise of the power of appointment conferred 
upon the daughters of said testator by his Last Will and 
Testament. 

5. That plaintiff and his co-Trustee, the defendant 
Francis L. Robbins, Jr., have been advised by counsel and 
plaintiff therefore alleges that the question |may arise 
under the said Will and Codicils whether thb successor 
Trustee or Trustees from time to time appointed and act¬ 
ing have the authority, to the same extent as if he or they 
had been named as an original Trustee or Trustees in said 
Last Will and Testament, to appoint a successor Trustee 
or successor Trustees to succeed any last regaining or 
surviving individual Trustee or Trustees whethqr named in 
said Last Will and Testament or appointed as therein 
provided. 

6. That plaintiff and his co-Trustee, the defendant 
Francis L. Robbins, Jr., have been advised by Counsel and 
plaintiff therefore alleges that the question may arise under 
the said Will and Codicils whether the successor Trustee 
or Trustees from time to time appointed and hcting have 
authority, to the same extent as if he or they had been 
named as an original Trustee or Trustees iii said Last 
Will and Testament, to approve or veto investments and 
reinvestments. 

'Wherefore, the premises considered, the plaintiff prays: 

I. That the Court will construe the above Quoted pro¬ 
visions of said Last Will and Testament anji judicially 
determine the questions presented in this Thjrd Supple¬ 
mental Bill of Complaint as aforesaid. ! 

148 II. For such other and further relief ab the nature 
of the case may require or to the Court may seem 

proper to grant. BRONSON WINTHItOP, 

HOWE & BRADLEY, Plaintiff . 

Attorneys for Plaintiff . 
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State of New York, 

County of New York, ss: 

I, Bronson Winthrop, do solemnly swear that I have 
read the foregoing and annexed Third Supplemental Bill 
of Complaint by me subscribed and know the contents 
thereof; that I verily believe the facts therein stated to 
be true, and that those facts stated upon information and 
belief I believe to be true. 

BRONSON WINTHROP. 

Subscribed and sworn to before me this 11th day of 
December, A. D. 1934. 

[notarial seal.] ANNE M. O’CONNOR, 

Notary Public, New York County, 

149 Statement of Facts by Stipulation and Definition of 
1 Debatable Issues of Law. 

Filed February 18,1935. 

##•#*•* 

Statement of Facts. 

It is hereby stipulated by and among the parties to this 
cause who are sui juris, through their respective attorneys, 
that the following are the material facts herein: 

(1) This suit was brought by the original plaintiffs, 
Charles H. Allen, now deceased, and Bronson Winthrop, in 
their capacity as surviving individual trustees of the last 
will and testament of Levi Parsons Morton, as hereinafter 
set forth, among other things to construe his will and 
codicils and to determine the effect of the will of Mary 
Morton in its relation to his estate. American Security & 
Trust Company, co-trustee with said original plaintiffs 
under said last will and testament, declined to join as a 
party plaintiff and was therefore made a defendant. 

(2) The citizenship and residence of the several parties 
to the suit, the capacities in which they sue or are sued, 
and their status with respect to their capacities to sue or 
be sued, are correctly set forth in paragraphs first, second 
and third of the bill of complaint filed in this cause as modi¬ 
fied by paragraph first of the supplemental bill and para- 
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graph first of the second supplemental bill herein, except 
that Alice Margaret Mary Rutherfurd, one of the defend¬ 
ants, attained the age of 21 years on May 25,1934J 

The parties to the suit are all the persons who now have 
or claim or who represent those who might hereafter have 
or be entitled to any interest in the estaie of Levi 

150 Parsons Morton, either under the provisions of his 
last will and testament and the codicils thereto, or 

under the last will and testament of Mary Morton; deceased, 
and they are all before the Court either personally or by 
attorney or by guardian ad litem. 

(3) Levi Parsons Morton died a resident of the Dis¬ 
trict of Columbia on the 16th day of May, 1920, leaving a 
last will and testament dated June 29, 1910, and three 
codicils thereto, dated respectively the 30th day of March, 
1911, the 14th day of June, 1911, and the 24th day of June, 
1911, which were duly admitted to probate and record in 
the Probate Court of the District of Columbia on the 12th 
day of July, 1920. A true copy of said will and said codicils 
is annexed to the bill of complaint herein, marked Schedule 
A. 

The executors named in the will and codicils were Charles 
H. Allen, Morton Minot and Bronson Winthrop. They 
duly qualified as such and proceeded to administer the 
estate. 

(4) In July, 1922, the said executors filed a bill in equity 
in this Court for the construction of the will aiid codicils 
of Levi Parsons Morton. The defendants named in the 
bill were the American Security & Trust Company, Charles 
H. Allen, Morton Minot and Bronson Winthrop, ks trustees 
under said will and codicils, and the heirs at l^w and un¬ 
known remaindermen of the estate of the said Lej^i Parsons 
Morton. The cause was entitled Charles H. A\len, et al., 
Executors v. American Security & Trust Company, et al., 
and was docketed as Equity No. 40,285 on the docket of this 
Court. 

The cause was heard upon the bill and the answers and 
supplemental answers thereto, filed by and on behalf of the 
corporate trustee and the several adult and minor defend¬ 
ants. A decree was entered in the cause on the 4th day 
of March, 1924. The parties reserve tL[e right to 

151 refer to the bill, answers and supplemental answers 
and the decree of the Court therein. 
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(5) The executors’ final account was approved on Sep¬ 
tember 14, 1929, and the supplement thereto was approved 
October 24, 1929, and the executors have paid over to the 
trustees under said will all assets with which they were 
chargeable and said estate has been closed in the Probate 
Court of the District of Columbia. 

(6) The trustees upon receiving the assets of the estate 
from the executors as aforesaid caused the same to be 
divided into four equal shares. Three of said shares were 
set up and designated upon the books of the trustees as 
three separate trusts and administered accordingly under 
the names of the respective beneficiaries for whom the 
trusts were created by the will of Levi Parsons Morton, 
to-wit: Edith Livingston Morton Eustis; Helen Morton; 
and Mary Morton. The fourth equal share was paid over 
by the trustees to the guardian of the surviving minor 
children of Alice Morton Rutherfurd, deceased, to-wit: 
Winthrop Rutherfurd, Jr.; John Philip Rutherfurd; Hugo 
Rutherfurd; Alice Margaret Mary Rutherfurd and Guy 
Gerard Rutherfurd, and to such of said children as were 
adult at the time of distribution. 

(7) On September 3, 1924, Morton Minot, one of the 
trustees of the trust, died testate. His will was duly ad¬ 
mitted to probate in Monroe County, State of New York, on 
September 19, 1924, and the defendants George Morton 
Minot and the Security Trust Company have duly qualified 
as and are now the executors of his estate. 

(8) Since the date of Morton Minot’s death and until 
Odfober 30, 1933, the surviving individual trustees, 

152 Charles H. Allen and Bronson Winthrop, together 
with the corporate trustee, American Security & 
Trust Company, have continued to act. After the death 
of Morton Minot the surviving individual trustees ap¬ 
pointed Francis L. Robbins, Jr., as his successor trustee, 
which appointment was accepted by Francis L. Robbins, Jr., 
on October 30, 1933. On March 5, 1934, the Court passed 
an order in this suit confirming the appointment of said 
Francis L. Robbins, Jr., as trustee in the place and stead of 
Morton Minot, deceased, as of October 30, 1933. 

(9) On April 20, 1934, Charles H. Allen died, leaving a 
last will and testament which, as modified by an agreement 
of compromise, was duly admitted to probate in the County 
of Middlesex, Commonwealth of Massachusetts, on or about 
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the 25th day of June, 1934. The defendants herein, Bertha 
Allen Logan and Francis L. Robbins, Jr. have dulj r qualified 
as and are now the executors of the estate of said Charles 
H. Allen. ! 

(10) Since the death of Charles H. Allen as aforesaid 
Bronson Winthrop, Francis L. Robbins, Jr. and the Ameri¬ 
can Security & Trust Company have continued to act as 
trustees of the trusts under the will and codicils of Levi 
Parsons Morton. Levi Parsons Morton was domiciled in 
New York where he executed his will on June 29th, 1910. 
Subsequently he became a resident of Washington, D. C., 
and was domiciled there when he executed the codicils to his 
will on March 30,1911, June 14, 1911 and June 24^ 1911. 

(11) At the time of the execution of said will and codicils 
by Levi Parsons Morton, his wife Anna L. Mlorton and 
four daughters, Edith Livingston Morton Eu^tis, Helen 
Morton, Mary Morton and Alice M. Rutherfurd, \|ere living. 
Lena Morton, a fifth daughter, had died pridr to June 

29, 1910, unmarried and without issue. 

153 At the time of the death of Levi Parsops Morton, 
his wife Anna L. Morton had predeceased him, she 
having died August 14,1918, as had also his daughter Alice 
M. Rutherfurd, who died June 19, 1917. Alice M. Ruther¬ 
furd was survived by six children to-wit, Winthrop C. Ruth¬ 
erfurd, Jr.; John Philip Rutherfurd; Hugo Rutherfurd; 
Alice Margaret Mary Rutherfurd; Guy Gerard Rutherfurd; 
and Lewis Morton Rutherfurd. The said Le\pis Morton 
Rutherfurd died in the lifetime of Levi Parsohs Morton, 
leaving no issue him surviving. All the other jchildren of 
said Alice M. Rutherfurd were living at the date of death 
of Levi Parsons Morton. 

(12) Levi Parsons Morton left surviving him as his only 
heirs at law and next of kin his three daughters, Edith 
Livingston Morton Eustis; Helen Morton and Mary Mor¬ 
ton, and his five grandchildren, to-wit; Winthrdp C. Ruth¬ 
erfurd, Jr.; John Philip Rutherfurd; Hugo Rutherfurd; 
Alice Margaret Mary Rutherfurd; and Guy Gerprd Ruther¬ 
furd. 

(13) Mary Morton died on April 20, 1932, a resident of 
Berks County in the Commonwealth of Pennsylvania, un¬ 
married and without leaving issue of the body, but survived 
by the defendants Lewis Peter Morton and Miriam Morton, 
whom she had adopted as hereinafter more fully set forth 
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and by the defendant William Hazlett Minor, Jr., whom she 
had also adopted, but thereafter relinquished, as also more 
fully hereinafter set forth. 

Mary Morton left a last will and testament dated May 
5, 1930, in which the defendant Charles J. Hepburn was 
named as sole executor. On said date last named the said 
Mary Morton signed, sealed, published and declared her 
Last Will and Testament, hereinabove referred to, in the 
presence of Thomas Hart, William Barclay Lex and 

154 Y. E. Kelly as witnesses thereto and requested them 
to subscribe their names as witnesses thereto. The 

said Thomas Hart, William Barclay Lex and V. E. Kelly 
saw the said Mary Morton sign and seal her Last Will and 
Testament and did hear her publish and declare it to be her 
last Will and Testament, and at the request of the said Mary 
Morton and in her presence and in the presence of each 
other did subscribe their names thereto as witnesses thereto. 
The said Mary Morton was over the age of twenty-one 
years at the time of executing her said Last Will and Testa¬ 
ment and was of sound mind, memory and understanding 
and was not under any restraint or influence or in any re¬ 
spect incompetent to make a will. Said will was duly ad¬ 
mitted to probate by the Register of Wills in and for the 
County of Berks in the Commonwealth of Pennsylvania and 
by the Surrogate of New’ York County, State of New’ York. 
A true copy of said last will and testament is annexed to the 
bill of complaint herein, marked Schedule B and made a 
part thereof. Exemplified copies of said will and probate 
proceedings of the Register of Wills for Berks County, 
Commonwealth of Pennsylvania, and of the probate pro¬ 
ceedings in the Surrogate’s Court of New York County, 
State of New York, are on file in the Probate Court of the 
District of Columbia, in Administration Cause #44,445, 
entitled Estate of Mary Morton, and may be referred to by 
any party. 

The defendant Charles J. Hepburn has duly qualified and 
is now’ the sole executor of said last will and testament, 
under letters testamentary issued to him on the probate of 
said will by the Register of Wills in and for the County of 
Berks, Commonwealth of Pennsylvania and by the Surro¬ 
gate of New" York County, State of New York, as aforesaid. 

(14) Thereafter and upon petition of Charles J. 

155 Hepburn in a cause in the Supreme Court of the Dis¬ 
trict of Columbia, holding a Probate Court, entitled 
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Estate of Mary Morton, deceased, Administration No. 
44,445, the following order on the 19th day of\ January, 
1933, was entered by the Court: 

“Order for Ancillary Letters Testamentary 

“Upon consideration of the petition of Charles J. Hep¬ 
burn and the certified copy of the will of Mary Morton, 
dated May 5th, 1930, filed in this cause, together with the 
proceedings in the Register \s Office for the County of Berks, 
Commonwealth of Pennsylvania, and in the Surrogate’s 
Court, County of New York, and it appearing td the satis¬ 
faction of the Court that the will of said decedent was exe¬ 
cuted in accordance with the laws of the District of Colum¬ 
bia and was duly admitted to probate and record in said 
Register’s Office for the County of Berks, Commonwealth 
of Pennsylvania, and in said Surrogate’s Court, County of 
New York, it is by this Court, this 19th day of January, 
1933, adjudged, ordered and decreed, That ancillary letters 
testamentary issue unto Charles J. Hepburn upon his giv¬ 
ing an undertaking in the penalty of Twenty Thousand 
Dollars ($20,000.00), conditioned for the faithful perform¬ 
ance of his trust. Provided Charles J. Hepburn executes 
a non-resident Power of Attorney in accordance with Sec¬ 
tion 88, Title 29 of the Code of Laws for the pistrict of 
Columbia. 

“JESSE C. ADKljNS, 

“justice.” 

Charles J. Hepburn duly qualified as ancillary executor 
in accordance with the terms of said order, ancillary letters 
testamentary were duly issued to him and he had since con¬ 
tinued to act as the sole ancillary executor of the estate of 
Mary Morton as aforesaid. 

(15) The defendant Lewis Peter Morton was born on the 
7th day of January, 1925, and was duly adopted by the said 
Mary Morton then a resident of the Commonwealth of 
Pennsylvania by virtue of a decree of adoption duly made 
and entered by the Court of Common Pleas No. 5 for Phila¬ 
delphia County in the Commonwealth of Pennsylvania, on 
the 17th day of June, 1925. Said decree incites that 
156 said Lewis Peter Morton shall assume tlje name of 
Lewis Peter Morton and have all the rights^ of a child 
and heir of the said Mary Morton, and be subject to 

10—628a 
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the duties of such child, and the relationship created by 
said decree was in existence at the date of said Mary Mor¬ 
ton’s death. The defendant Miriam Morton was born on 
the 17th day of May, 1929, and was duly adopted by the 
said Mary Morton, then a resident of the Commonwealth 
of Pennsylvania, by virtue of a decree of adoption duly 
made and entered by the Orphans’ Court for Berks County 
in the Commonwealth of Pennsylvania, on the 10th day of 
January, 1930. Said decree recites that said Miriam Mor¬ 
ton shall be in law the adopted child of Mary Morton and 
have all the rights of a child and heir of Mary Morton, and 
be subject to the duties of such child and assume the sur¬ 
name of the said Mary Morton and be known as Miriam 
Morton, and the relationship created by said decree was in 
existence at the date of said Mary Morton’s death. 

(16) The defendant William Hazlett Minor, Jr., formerly 
William Hayes Morton, was born on or about the 26th day 
of August, 1926, and was duly adopted by the said Mary 
Morton, then a resident of the Commonwealth of Pennsyl¬ 
vania, pursuant to a decree entered in the Orphans’ Court 
for Philadelphia County, in the Commonwealth of Penn¬ 
sylvania, on the 21st day of November, 1927, in a proceed¬ 
ing instituted upon the petition of said Mary Morton pur¬ 
suant to the statutes of the Commonwealth of Pennsylvania. 
Said decree recites that said William Hayes Morton shall 
have all the rights of a child and heir of Mary Morton, and 
shall assume the surname of Morton and be known as Wil¬ 
liam Hayes Morton. Such adoption was consented to by the 
Children’s Home Society of California, to whom the cus¬ 
tody of the said minor had previously been awarded 
157 by the Juvenile Court of Los Angeles County, State 
of California. Thereafter, and on or about the 20th 
day of February, 1930, the said Mary Morton executed a 
written instrument purporting to relinquish the said Wil¬ 
liam Hazlett Minor, Jr., then known as William Hayes Mor¬ 
ton, to the Native Sons and Native Daughters Central Com¬ 
mittee on Homeless Children, San Francisco, State of Cali¬ 
fornia, foi^ the purpose of adoption. Subsequently and on 
the petition of William Hazlett Minor and Mary K. Minor, 
his wife, residents of the State of California, and on the 
consent by the said Native Sons and Native Daughters Cen¬ 
tral Committee on Homeless Children an order was made 
and entered on the 30th day of June, 1930, by the Superior 
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Court of the State of California, in and for the! County of 
Riverside, whereby the said William Hazlett [Minor and 
Mary K. Minor, his wife, adopted the said Willihm Hazlett 
Minor, Jr., formerly William Hayes Morton. Said order 
also recites that the said William Hazlett Minoif and Mary 
K. Minor, his wife, should sustain toward thejsaid child, 
and the said child should sustain toward tlient, the legal 
relationship of parents and child, and the relationship cre¬ 
ated by said order was in existence on the date of Mary 
Morton’s death. i 


Exemplified copies of the said decree dated June 17, 1925 
for the adoption of Lewis Peter Morton; of the said decree 
dated January 10, 1930 for the adoption of Miriam Morton; 
of the said decree dated November 21, 1927 and other pro¬ 
ceedings for the adoption of William Hayes Morton; and 
of the said decree dated June 30,1930 and other proceedings 
for the adoption of William Hazlett Minor, Jr., ire attached 
hereto and marked respectively Schedules C, D, E and F. 

None of said minors named in this paragraph is a blood 
relation of Levi Parsons Morton. 

158 (17) The defendants Charles J. Hepbtirn and the 

Girard Trust Company were duly appointed and are 
now acting as general guardians of Lewis Peter Morton and 


Miriam Morton, by a decree of the Orphans’ Court in and 
for the County of Berks in the Commonwealth of Pennsyl¬ 
vania, made and entered on the 16th day of June, 1932, 
where said Lewis Peter Morton and Miriam Morton then 
resided. 

(18) Prior to the execution of Mary Morton’s; will, to-wit, 
on April 26, 1930, the said Charles H. Allen qnd Bronson 
Winthrop, as the then surviving individual trustees under 
the last will and testament of Levi Parsons Morton, execu- 
ted, acknowledged and delivered to Mary Mortpn an instru¬ 
ment in writing whereby, in the manner and forpi and to the 
extent in said instrument set forth, said All<}n and Win¬ 
throp, as trustees aforesaid, in accordance wit|h and in the 
exercise of the authority given them by the will of said 
Levi Parsons Morton, did consent to and apprdve the testa¬ 
mentary disposition then proposed to be made by said 
Mary Morton in Item VIII of her proposed will of and out 
of a portion of one-half of her original share of the resi¬ 
duary estate of Levi Parsons Morton, as in saik instrument 
more fully set forth, in the exercise by her oj’ that power 
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of appointment given to her under the provisions of Clause 
Fifth of the will of said Levi Parsons Morton. Thereupon 
the said Mary Morton executed her last will and testament 
on May 5, 1930 and in Item VIII thereof incorporated ver¬ 
batim the testamentary disposition set forth in the written 
instrument executed by the said Allen and Winthrop under 
date of April 26, 1930 as trustees aforesaid. A copy of said 
written instrument from said Allen and Winthrop, as trus¬ 
tees aforesaid, is hereto attached, marked Schedule 

159 G and made a part hereof. 

(19) The estate of Levi Parsons Morton consisted 
of real property in the State of New York and in the State 
of New Jersey, and of tangible and intangible personal 
property. The Commissioner of Internal Revenue deter¬ 
mined the amount of the gross estate, allowed certain deduc¬ 
tions, fixed the net estate subject to tax and imposed a Fed¬ 
eral Estate Tax under the Revenue Act of 1918. This was 
paid by the executors from the residuary personal estate. 
(See pages 20 and 21 of the report of the Special Master 
hereinafter referred to.) 

(20) The Surrogate of Dutchess County, acting as trans¬ 
fer tax appraiser, fixed a value on the real and personal 
property the transfer- of which were subject to the payment 
of New York transfer tax. The taxes levied as a result of 
this valuation were paid by the executors in each instance 
from the residuary personal estate and charged against the 
shares in respect of which they were levied. (See pages 21 
to 23 of the report of the Special Master hereinafter re¬ 
ferred to.) 

(21) The Comptroller of the State of New Jersey fixed 
the value of the New Jersey real estate the transfers of 
which were subject to the payment of the New Jersey trans¬ 
fer tax and determined the amount of the tax. The tax was 
paid by the executors in each instance from the residuary 
personal estate and charged against the shares in respect 
of which they were levied. (See report of the Special Mas¬ 
ter page 24, hereinafter referred to.) 

(22) From time to time the individual trustees, Charles 
H. Allen, Morton Minot and Bronson Winthrop, or the sur¬ 
vivors of them, have been requested in writing by the three 
surviving daughters of Levi Parsons Morton, that is, Edith 

Livingston Morton Eustis, Helen Morton and Mary 

160 Morton, to approve advances to them respectively 
out 'of the principal of their respective trust funds 
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under the authority of Article Fifth of the will of Levi Par¬ 
sons Morton. The individual trustees acting under said 
authority have approved payments in the total sum of 
$165,000 to each of said daughters, and said pa^mients have 
been made to the said daughters and in eaph instance 
charged against the personal property comprised in the 
respective trust estate. (See report of the Spebial Master, 
pages 24 and 25, hereinafter referred to.) 

(23) Among the real property owned by tljie estate of 
Levi Parsons Morton, and which forms a part |of the trust 
created by his last will and testament, is all f;hat certain 
building and premises known as Nos. 39-41 Ann Street, 
Borough of Manhattan City of New York, together with 
the northwesterly seven feet more or less, being a portion 
of the premises known as No. 43 Ann Street in said Borough 
and City. This was leased by the trustees of the estate of 
Levi Parsons Morton and by Winthrop Kutlierfurd, Jr., 
and the infant Kutlierfurd children (through their Special 
Guardian) to the F. W. Woolworth Company! a domestic 
corporation of the State of New York, for a terpi beginning 
July 1,1926, and ending April 30,1936. Under the terms of 
said lease the lessee has paid a net rental of $4500. per 
annum (except for the year July 1, 1933, to Jhne 30, 1934, 
during which the rent was reduced by ten per cent), and 
has constructed a two-story, fireproof building on the de¬ 
mised premises, at a cost of approximately $55,000. which 
building under the terms of the lease became 1;he property 
of the lessor. When the existing lease was ixi negotiation 
the trustees decided against a proposal that tjhe improve¬ 
ments desired by the prospective tenant should be 

161 made at the cost of the landlords. The trustees have 
not credited or in anv manner made available anv 
part of the cost or value of the building so eifected by the 
tenant pursuant to the terms of said lease, to t|he income of 
the trusts. A copy of the said lease was filed with the 
Special Master and accompanies his Report hdreinafter re¬ 
ferred to. I 

i 

(24) The surviving trustees under the will of Levi Par¬ 
sons Morton have prepared and filed as an exhibit in this 
cause a statement of the account of themselves and the 
American Security & Trust Company as trustees covering 
the period May 16,1920, the date of the death of Levi Par- 
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sons Morton, to April 20, 1932, the date of the death of 
Mary Morton, and a supplement thereto covering the period 
from April 20, 1932 to April 20, 1934, the date of the death 
of Charles H. Allen, which account is a full and correct 
statement of receipts and disbursements by the trustees 
during thes6 periods, with respect to both principal and in¬ 
come. (See the report of the Special Master, pages 6 and 7, 
hereinafter referred to.) 

(25) The sum of $35,000. was allowed by this Court to 
Winthrop, Stimson, Putnam & Roberts for legal services to 
the individual trustees to April 20, 1934, exclusive of serv¬ 
ices in this cause. This has been paid equally from the 
corpus of the three trust estates. (See report of Special 
Master, page 17, hereinafter referred to.) 

No apportionment thereof has been made as between 
realty and personalty, but the entire amount has been paid 
from and charged to personalty. Of the services performed 
38% in value were in connection with the real estate and 
62%; in connection with the personal estate. 

162 (26) On July 28, 1934 an order was passed herein 

referring the accounts of the trustees to J. Wilmer 
Latimer, Special Master, for the purpose of examining the 
same, recommending the allowance of commissions and 
counsel fees and reporting on certain other questions as 
set forth in said order. On October 2, 1934, the report was 
filed and on November 10,1934 the same was ratified bv the 
Court. 

(27) The copies of the will and codicils of Levi Parsons 
Morton as attached to the bill of complaint and the copy of 
the will of Mary Morton so attached are true and correct 
copies of those instruments. The copy of the written in¬ 
strument dated April 26, 1930, and executed by Messrs. 
Allen and Winthrop, trustees, hereto attached, marked 
Schedule G, is a true and correct copy of that instrument. 
The exemplified copies hereto attached of the said decree 
dated June 17,1925 for the adoption of Lewis Peter Morton, 
of the said decree dated January 10, 1930, for the adoption 
of Miriam Morton, of the said decree dated November 21, 
1927 and other proceedings, for the adoption of William 
Hayes Morton, and the said decree dated June 30, 1930 
and other proceedings, for the adoption of William Hazlett 
Minor, Jr., are true and correct copies of those documents. 
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The exemplified copies of the records of the prpbate of the 
will of Mary Morton in Pennsylvania and in| New York 
Courts filed in said administration cause No. 4)4,445 in the 
Probate Court of the District of Columbia are true and 
correct copies of those records. 

Debatable Issues of Law. 

It is hereby stipulated by and between the parties to this 
cause who are sui juris, through their respective at- 

163 torneys, that the following are the debatable issues 
of law which are presented to this Coutt for deter¬ 
mination. 

(1) To what portion of the property held in trust for 
the benefit of the late Mary Morton did the p(ower of ap¬ 
pointment conferred upon her by the last will and testa¬ 
ment of Levi Parsons Morton extend? 

(2) Does the last will and testament of Mary Morton, 
accompanied by the written consent of all of tlhe then sur¬ 
viving trustees, constitute a valid exercise of the power 
of appointment conferred upon her by the last will and tes¬ 
tament of Levi Parsons Morton, deceased? 

(3) To what extent has said power of appointment been 
validly exercised by her? 

(4) To whom shall the trustees under the iwill of Levi 
Parsons Morton transfer and pay over that pbrtion of the 
principal of the trust fund held for the benefit of the said 
Mary Morton at the time of her death over which she did 
not have or did not exercise power of appointment under 
the will of Levi Parsons Morton, deceased? 

(5) Should the Federal Estate Tax be apportioned be¬ 
tween realty and personalty; and if any part of said tax 
shall be adjudged to be chargeable to realty, then in what 
manner shall such charge be made? 

(6) Should the inheritance taxes paid to jurisdictions 
other than the United States and chargeable tp principal be 
apportioned or allocated to realty and to perspnalty; and if 
any part of said taxes or either of them shall) be adjudged 
to be chargeable to realty, then in what manfier shall such 
charge be made? 

(7) What if any portion of allowances to counsel 

164 for the individual trustees for legal iservices ren¬ 
dered the estate of Levi Parsons Morion should be 
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charged against the realty included in the trusts created 
by the will of Levi Parsons Morton, and if any portion 
should be so charged, then in what manner? 

(8) Should said advances of principal made by the trus¬ 
tees to the respective daughters of the testator from time 
to time be apportioned between realty and personalty, and 
if any part should be charged to realty, then in what man¬ 
ner shall such charge be made? 

(9) Is the value of the improvement erected by the lessee 
on the property situated and known as 39-41 and part of 
43 Ann Street, City of New York, as between life tenants 
and remaindermen to be treated as income or corpus, and 
if income in what manner and amount is payment to be 
made to life tenants? 

(10) What portion of the principal of the personal estate 
belonging to the Mary Morton trust is distributable from 
said trust upon the present accounting? 

(11) Has or have the successor trustee or trustees from 
time to time appointed and acting under the last will and 
testament of Levi Parsons Morton, deceased, the authority 
to the same extent as if he or they had been named as an 
original trustee or trustees in said last will and testament 
to approve the exercise of the power of appointment con¬ 
ferred upon the daughters of said testator bv his last will 
and testament, and is the said power of appointment sub¬ 
ject to approval b} such successor trustee or trustees? 

(12) Has or have the successor trustee or trustees from 
time to time appointed and acting under the last 

165 will and testament of Levi Parsons Morton, deceased, 
the authority to the same extent as if he or they had 
been named as an original trustee or trustees in said last 
will and testament to appoint a successor trustee or suc¬ 
cessor trustees to succeed any last remaining or surviving 
individual trustee or trustees, whether named in said last 
will and testament or appointed as therein provided?- 

(13) Has or have the successor trustee or trustees from 
time to time appointed and acting under the last will and 
testament of Levi Parsons Morton, deceased, the authority 
to the same extent as if he or they had been named as an 
original trustee or trustees in said last will and testament 
to approve or veto investments and reinvestments, and are 
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such investments and reinvestments subject to approval by 
such successor trustee or trustees? 

McKENNEY, FLANNERY & CRAIGHlLL, 
Attorneys for the defendant, American Security & Trust 
Co., as Trustees under the last will and testament of Levi 
Parsons Morton, Deceased; 

ARTHUR HELLEN, 

Attorney for the defendant, Edith Livingston Morton Eus- 
tis, Helen Morton, Margaret Morton Eustis Finley, Mor¬ 
ton Corcoran Eustis and Edith Cdestine Eustis; 
SHERLEY FAUST & WILSON, 

Attorneys for the defendants, Charles J. Hepburn as Ex¬ 
ecutor of the Last Will and Testament of Mary Morton, 
deceased; Charles J. Hepburn and The Girard Trust Co., 
as Trustees of the trusts under will of Mary Morton, 
deceased; Charles J. Hepburn and The Girard\ Trust Co., 
as General Guardians of Lewis Peter Morton tynd Miriam, 
Morton. 

166 EDWARD STAFFORD, 

Attorney for defendants, Winthrop Rutherfurd, Jr., 
John Philip Rutherfurd, Hugo Rutlierfurd, Alice Mar¬ 
garet Mary Rutherfurd and Winthrop C. Rutlierfurd, as 
Guardian of Alice Margaret Mary Rutherfurd and Guy 
Gerard Rutherfurd, minors; 

WALTER BRUCE HOWE, 

Attorneys for the plaintiff Bronson Winthrop, jus Trustee 
under the last will and testament of Levi Parsons Mor¬ 
ton; and for the defendants Bertha Allen JL/ogan and 


Francis L. Robbins, Jr., Executors under 


he will of 


Charles H. Allen, deceased; and for the \defendants 
George Morton Minot and the Security Trust Co., execu¬ 
tors under the will of Morton Minot, deceased; and for 
the defendant Francis L. Robbins, Jr., substituted co- 


trustee under the last will and testament of 
sons Morton, deceased. 

Schedule G 


Levi Par- 


Whereas, in and by the Last Will and Testament of Levi 
Parsons Morton, formerly of Rhinecliff, Dutchess County, 
New York, and of Washington, District of Columbia, now 
deceased, it is provided, (in Clause “Fifth” thereof), as 
to each of his daughters him surviving, that ^he may by 
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her last mil and testament give, dispose of and distribute 
one-half of the original share of the residue of his estate 
by his said will given in trust for her benefit during her 
life, to and among such persons and in such proportions 
as she shall by such last will and testament designate and 
appoint—subject, however, to the following provision, viz: 

“I also direct that the power of appointment herein 
given to my said daughters over one-half of her 
167 original share of my residuary estate * * * * shall 
be subject to the approval in writing of my said in¬ 
dividual trustees, or such of them as shall accept the trust, 
or the survivors or survivor of them, such approval to be 
indicated by endorsement on any such will, signed by such 
individual trustees or the survivors or survivor of them, 
or by separate paper approving a particular testamentary 
disposition or dispositions made or to be made by either of 
my said daughters.” 

And whereas, in accordance with and in the exercise 
of the authority in said will given to us, we, as all of the 
then surviving individual trustees under the said will, have 
on two occasions heretofore approved particular testamen¬ 
tary dispositions made by Mary Morton, one of the daugh¬ 
ters of the said testator—the one upon or about July 9th, 
1925, in the amount of Fifty-thousand dollars ($50,000.) 
in favor of her adopted son, Lewis Peter Morton; and the 
other upon or about July 13th, 1925, in the amount of Two 
hundred and fifty thousand dollars ($250,000.) in favor of 
Francis L. Robbins, Charles J. Hepburn and Claire P. 
Wrightson, as Trustees, for certain charitable purposes 
therein specified; 

And whereas, it is now the desire and intention of the 
said Mary Morton to revoke the said testamentary disposi¬ 
tion by her heretofore made, and in lieu thereof and in 
substitution therefor, to appoint and bequeath, in the man¬ 
ner hereinafter set forth so much of one-half of the princi¬ 
pal of that original share of her father’s residuary estate 
which was given by her father’s will in trust for her bene¬ 
fit and vrhich consists of property other than real property 
in the State of New York or the proceeds of sale or other 
disposition of said real property, as shall remain after de¬ 
ducting from the said one-half the sum of One hundred and 
sixty-five thousand dollars ($165,000.)—(which said sum 
has heretofore been paid to her out of the said one-half)— 
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and shall not exceed the total sum of Sev^n hundred 

168 and fifty thousand dollars ($750,000.); or hji the event 
that she shall survive her sister, Helen Merton, then 

and only in such event the said total sum to be by her so 
appointed shall not exceed the sum of Six hundred thou¬ 
sand dollars ($600,000.00) instead of the aforesaid total 
sum of Seven hundred and fifty thousand dollars ($750,- 
000 .); 

Now, therefore, know all men by these presents, that we, 
the undersigned, being all of the now surviving individual 
trustees under the said Last Will and Testament of Levi 
Parsons Morton, deceased, in accordance with ftnd in the 
exercise of the authority in said will given us, ,do hereby 
consent to and approve the testamentary disposition made 
or to be made by the said Mary Morton of and out of the 
said portion of the said one-half of her original share of 
the said testator’s residuary estate, in the exercise by her 
of the power of appointment to her given by land under 
the provisions of the said Clause “Fifth” of said Last Will 
and Testament—in lieu of or in substitution fc)r her said 
two previous appointments by us approved, abo^e referred 
to—in substance, manner and form substantially)as follows, 
to-wit: 

“Item VIII—whereas, in and by the Last Wi}l and Tes¬ 
tament of my father, Levi Parsons Morton, formerly of 
Rhinecliff, Dutchess County, New York, and o| Washing¬ 
ton, District of Columbia, now deceased, it is provided, 
(In Clause “Fifth” thereof), as to each of his daughters 
him surviving, that she may by her last will ana testament 
give, dispose of and distribute one-half of the original 
share of the residue of his estate by his said will given 
in trust for her benefit during her life, to and among such 
persons and in such proportions as she shall by such last 
will and testament designate and appoint,—subject, 

169 however, to the following provisions, vi 2 i: 

“I also direct that the power of appointment herein 
given to my said daughters over one-half of her original 
share of my residuary estate * * * shall be subject to 
the approval in writing of my said individual trustees, or 
such of them as shall accept the trust, or the survivors or 
survivor of them, such approval to be indicated by endorse¬ 
ment on any such will, signed by such individual trustees 



156 


CHARLES J. HEPBURN VS. 


or the survivors or survivor of them, or by separate paper 
approving a particular testamentary disposition or disposi¬ 
tions made or to be made by either of my said daughters.” 

“And whereas, the now surviving individual trustees 
under the will of my father have duly and formally, by 
separate paper, approved the testamentary disposition by 
me in this will hereinafter made in partial exercise of such 
power of appointment: 

“Now, therefore, in partial exercise of the said power 
of appointment, I do hereby appoint and bequeath— 
so much of one-half of the principal of that original share 
of my father’s residuary estate which was given by my 
father’s will in trust for my benefit, and which consists of 
property other than real property in the State of New York 
or the proceeds of sale or other disposition of said real 
property, as shall remain after deducting from the said 

one-half the sum of One hundred and sixtv-five thousand 

•/ 

dollars ($165,000.), (which said sum of $165,000. has here¬ 
tofore been paid to me out of the said one-half), and shall 
not exceed the total sum of Seven hundred and fifty thou¬ 
sand dollars ($750,000.); except that, in the event that I 
shall survive my sister, Helen Morton, then, and only in 
such event, the said total sum by me here so appointed 
shall not exceed the sum of Six hundred thousand 
170 dollars ($600,000.) instead of the aforesaid total sum 
of Seven hundred and fifty thousand dollars ($750,- 
000.)—to Charles J. Hepburn and The Girard Trust Com¬ 
pany, both of the City of Philadelphia, Pennsylvania, and/ 
or the survivor of them, to whom I hereby direct the same 
shall be assigned and transferred, conveyed and paid im¬ 
mediately after my decease, to be received and held by them 
IN TRUST , for the following uses and purposes, that is 
to say: 

“To convert the same into cash, and forthwith to divide 
the same into as many equal parts or shares as shall equal 
in number the number of children that shall have been 
adopted by me during my lifetime and that shall me sur¬ 
vive plus the number of such adopted children that shall 
have died prior to my own decease but leaving lawful issue 
me surviving (but not including thereamong in either case 
my adopted son, William Hayes Morton, nor his issue); 
and one each of said equal parts or shares to hold for each 
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of such adopted children as shall me survive, and one for 
the issue, together, me surviving of each such adapted child 
who shall have died prior to my own decease leaving issue 
me surviving. 

“(A). As to the share of each such adopted child who 
shall me survive, and shall at the time of my cfeath have 
attained full age—I direct that the said trustees dhall forth- 
with pay to him or her the full amount of his or her said 
share, to be taken, received and held by him or her abso¬ 
lutely, freed of all trusts. 

“(B). As to the share of each such adopted child who 
shall me survive, and who shall not at the time of my death 
have attained full age—I direct that the amount thereof 
shall be invested by my said trustees ant} held dur- 
171 ing the minority of such child, the net incofne thereof 
and therefrom to be applied and paid by them for the 
maintenance, support and education, use and benefit of such 
child during his or her minority, and the principal thereof, 
together with any unexpended and accumulated income, to 
be paid to him or her absolutely immediately upon the at¬ 
tainment of his or her majority,—if so long he olr she shall 
live. If, however, such child shall die during minority, the 
said trust as to his or her said share shall forthwith ter¬ 
minate and the corpus and any accumulated income shall 
immediately be distributed and paid as follows: (1), If the 
child so dying shall have left lawful issue him or her sur¬ 
viving—to and among said issue, in equal shires, abso¬ 
lutely and in fee-simple; and (2), in default ol any such 
then surviving issue, then in equal shares, per stirpes, to 
and among my remaining adopted children at such time 
surviving and the issue then surviving of such of ifiy adopted 
children as shall at that time be deceased leaving law¬ 
ful issue then surviving, the said then surviving issue of 
any such then deceased adopted child to take and receive 
together, per stirpes, the share such then deceased adopted 
child would have taken if then living—Provided^ however, 
that if any of the said distributees shall at such time not 
be of full age, their said distributive share (hnder this 
sub-paragraph “(B)” of ITEM VIII), though intended 
hereby to vest in them respectively absolutely as of the 
time above prescribed for such distribution, shrill be held 
by my said trustees or the trustee for the time bqing during 
their respective minorities, the net income thereof to be 
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paid to or for their use and benefit, respectively, during 
minority, and the corpus to be paid to them absolutely upon 
their attaining their respective majorities. (3), If, 

172 however, at the time of the decease of any such 
adopted child me surviving and later dying during 

minority, no other adopted child of mine nor any issue of 
any such adopted child shall then survive, then and in such 
event the said corpus of the trust for such adopted child 
so dying, together with any accumulated and undistributed 
income, shall forthwith be assigned and transferred, con¬ 
veyed and paid to and distributed among those persons who 
would have taken the same under the intestate laws of the 
Commonwealth of Pennsylvania then in force had I died 
intestate immediately after the death of such minor adopted 
child so dying, having myself survived my said adopted 
son, William Hayes Morton, and his issue and being myself 
seized and possessed thereof absolutely and in fee simple, 
in such amounts and shares as such persons in such event 
would respectively have taken and received under said in¬ 
testate laws. 

“(C). As to each of the said original equal parts or 
shares held for the issue (together) of each adopted child 
of mine dying prior to my own decease but leaving lawful 
issue me surviving: Such original share shall by my trus¬ 
tees be divided between such then surviving issue of such 
predeceased child, in equal parts or shares, per stirpes. 
As to each of such issue who shall at the time of my death 
have attained his or her majority, his or her said dis¬ 
tributive share shall forthwith be paid to him or her out¬ 
right, freed from all trusts. 

“ (c-I). As to each of such issue who shall not at the time 
of my death have attained his (or her) majority,—his (or 
her) said distributive share of the said original equal part 
or share shall be held by my said trustees IN TRUST for 
his (or her) use and benefit, the net income thereof to be 
paid for his (or her) maintenance, education and sup- 

173 port during minority, and the corpus thereof, together 
with any accumulated or undistributed income, be 

paid to him (or her), absolutely upon attaining his (or her) 
majority, if so long he (or she) shall live. If, however, he 
(or she) shall die during minority, the said trust for his 
(or her) benefit shall forthwith terminate, and the corpus 
thereof, together with any accumulated income, shall imme- 
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diately be paid and distributed as follows, free df all trusts, 
and absolutely: 

44 (c-I.a.). To and among the surviving issue, if any, of 
the one so dying, in equal shares. 

“(c-I-n.). In default of any such surviving i.ssue—then, 
if any other issue of the same adopted child of mine shall 
at that time survive, in such case to and amon^ such other 
issue, in equal shares, per stirpes. 

44 (c-I.c.). In default as well of other then surviving issue 
of the same adopted child—then in equal shares,!per stirpes , 
to and among such other adopted children of mine as shall 
at that time survive and the issue then surviving, of any of 
my adopted children who shall have theretoforb died, such 
then surviving issue of any such deceased adopted child 
to take together, per stirpes , the share subh deceased 
adopted child would have taken, if then living. 

“(c-I.d.). But if as well no adopted child qf mind nor 
any issue of any deceased adopted child shall qt that time 
survive—then to and among those persons who! would have 
taken and received the same under the intestat^ laws of the 
Commonwealth of Pennsylvania then in force, had I died, 
intestate, immediately after the death of such one so 
174 dying, having myself survived my said adopted son, 
William Hayes Morton, and his issue and being my¬ 
self seized and possessed of the same absolutely and in fee- 
simple, in such amounts and shares as such persons in such 
event would have taken and received under jthe said in¬ 
testate laws. 

4 4 If any individual entitled to a distributive share under 
the provisions of any of the clauses numbered 44 (c-I.a)”, 
44 (c-I.b)” and 44 (c-I.c)” of this section 44 (p)” of this 
Item VIII of this my will, shall at the time above prescribed 
for distribution be of less than full age, his (|or her) said 
distributive share, though intended hereby to vest in him 
(or her) absolutely as of said time of distribution, shall 
continue to be held by the trustee for the time being during 
his (or her) minority, the net income therefrom io be applied 
and paid for his (or her) use and benefit during minority, 
and the corpus thereof to be paid to him (oir her), abso¬ 
lutely, upon the attainment of his (or her) majority. 

44 Wherever hereinbefore in this 44 Item VtH” I have 
referred to or appointed to or made provisioiJ for adopted 
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children and/or their issue, I declare it to be my intention 
that the same shall in no instance be construed as referring 
to or includihg my said adopted son, William Hayes Morton, 
or his issue, and that each and every provision contained 
in this Item VIII shall be construed and applied as if I had 
in fact never adopted the said William Hayes Morton.” 

This consent and approval is given by us upon the faith 
of the representation to us by the said Mary Morton made 
—as hereinbefore recited: That the exercise bv her of her 
said power of appointment substantially in the man- 
175 ner in and by this instrument approved shall be in 
lieu of and in substitution for the said two testa¬ 
mentary dispositions by her heretofore made under the said 
consents dated July 9th, 1925, and July 13th, 1925; and that 
any exercise by her of her said power under the foregoing 
consent shall operate as a relinquishment of her right to 
appoint under either or both of the said two previous con¬ 
sents. 

In witness whereof we have hereunto set our hands and 
affixed our seals the 26th day of April, A. D. 1930. 

(S.) CHARLES H. ALLEN, [seal.] 

(S.) J BRONSON WINTHROP, [seal.] 

Surviving Individual Trustees Under the 
Last Will and Testament of Levi Parsons 
Morton, Deceased. 

Witnesses: as to Charles H. Allen. 

(S.) J. ELLIOTT PORTER, 

As to Bronson Winthrop. 

(S.) HAROLD L. CORMANY. 

State of New York, 

County of New York, ss: 

On this 28th day of April, A. D. 1930, before me per¬ 
sonally appeared Bronson Winthrop, one of the surviving 
individual trustees under the Last Will and Testament of 
Levi Parsons Morton, deceased, to me known and known 
to me to be the individual described in and who as one of 
such trustees executed the foregoing instrument, and in due 
form of law acknowledged to me that he executed the same 
as such trustee for the uses and purposes therein mentioned. 
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Witness my hand and Notarial Seal at New York, New 
York, the day and year first above written. 

(S.) HAROLD L. CORMAtNY, 

[notarial seal.] Notary Public. 

Bronx County No. 69. 

N. Y. Co. Clerk’s No. 140. 

Commission expires March 30, 1931. 

176 State of Massachusetts, 

County of Suffolk , ss: 

On this 26tli day of April, A. D. 1930, before me personally 
appeared, Charles H. Allen, one of the surviving individual 
trustees under the Last Will and Testament of Levi Par¬ 
sons Morton, deceased, to me known and know)i to me to 
be the individual described in and who as one of such trus¬ 
tees executed the foregoing instrument, and in d(ue form of 
law acknowledged to me that he executed the satne as such 
trustee for the uses and purposes therein mentioned. 

Witness my hand and Notarial Seal at Lowell the day 
and year first above written. 

(S.) CHARLES B. WILBAR, 

[notarial seal.] 

Opinion of Justice Bailey. 

Filed April 2, 1935. 

* * * * * * | • 

This is a suit to construe the will of the late L^vi Parsons 
Morton and for instructions to the trustees. Mv views as 
to each of the questions raised follow: 

I. To what portion of the property held in trust for the 
benefit of the late Mary Morton did the power of appoint¬ 
ment conferred upon her by the last will and testament of 
Levi Parsons Morton extend? 

The will provides that each of his children wl}o may sur¬ 
vive him may dispose of by will one half of th0 residue of 
the property remaining in trust for her but that this power 
shall extend “only to such child’s original share in my 
residuary estate and not to any addition to or accretion 
thereof from the distribution of any other share in my 

11—6528a 


Notary Public. 
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residuary estate”. The question here is what is meant by 
“original share”. 

The testator left his residuary estate in trust, inter 

177 alia, 

“to divide the same into as many equal parts or 
shares as will be equal in number to my wife and children 
whom I may leave me surviving, and children of mine de¬ 
ceased at the time of my death who shall have left lawful 
issue me surviving;” 

“And to designate one of said parts or shares by the 
name of my wife, and one other of said parts or shares by 
the name of each of said children then surviving, and one 
other of said parts or shares by the name of each child of 
mine then deceased, leaving issue then surviving.” 

The wife died before the testator, also one of the children, 
leaving issue. Three children survived him, and it must be 
determined therefore whether there were four “original 
shares” or five. 

It is contended that the word “whom” in the clause 
“whom I may leave me surviving” includes the wife as a 
member of a class including both wife and children. I can¬ 
not agree with this view. The testator goes on to direct 
that one of said parts or shares shall be designated by the 
name of his wife, and one other of said parts or shares by 
the name of each of said children “then surviving”. It is 
clear that the wife is not included as a member of a class in 
this provision, and that the testator did not intend to make 
any distinction in the use of the word “surviving” in the 
preceding paragraph. 

The remainder interest in the shares designated in the 
name of the wife and in those in the name of the children 
were different. Had the remaindermen in the share in the 
wife’s name been other than the testator’s children, such 
bequest would not have lapsed, but the legatees would have 
acquired their interests by way of acceleration. So, in my 
opinion, the interest that was acquired by the children in 
the share in the name of the wife, was acquired by the ac¬ 
celeration of their remainder interest in it, and not 

178 by any survivorship of the members of a class. The 
very fact that a share was to be designated in the 

name of the wife shows, I think, that the testator had no 
thought of including the wife as a member of a class includ- 
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ing her and the children, and that any interest that the 
children acquired under that share would be aii 4 4 addition 
to or accretion from the distribution of another share of 
the residuary estate”, and that he did not intend that the 
children should have the power to dispose of any part of 
the property which might come to them from the wife’s 
share. 

i 

The residuary estate, then, was to be divided into five 
parts, and the power of disposition of each of the children 
extends to one half of one fifth, and not to one half of one 
fourth. 

II. Does the last will and testatment of Marv Morton, 
accompanied by the written consent of all of the then sur¬ 
viving trustees constitute a valid exercise of the power of 
appointment conferred upon her by the last will and testa¬ 
ment of Levi Parsons Morton, deceased? 

I have no doubt that this constituted a valid (exercise of 
the power of appointment. 

III. To what extent has said power of appointment been 
validly exercised by her? 

I think that this power has been exercised iii item VIII 
only of her will. 

IV. To whom shall the trustees under the vrill of Levi 
Parsons Morton transfer and pay over that portion of the 
principal of the trust fund held for the benefit of said Mary 
Morton at the time of her death over which ihe did not 
have or did not exercise the power of appointment under 

the will of Levi Parsons Morton, deceased? 

179 I do not think that the word “issue”! as used in 
this will can include adopted children. None of the 
testator’s children had adopted children beforb the testa¬ 
tor ’s death, and I can see no reason to think thht the testa- 
tor had in mind any other meaning of the word “issue” 
than its usual meaning. If adopted children could take 
under the will they would do so as purchasers and not as 
heirs of their adopting parents, so that their right to in¬ 
herit is immaterial. 

V. Should the Federal estate tax be apportioned between 
realty and personalty and if any part of said ta^x should be 
adjudged to be chargeable to realty, then in wthat manner 
shall the charge be made ? 

f As to the payment of death duties, had the testator died 
intestate, ! think that there would be strong reasons to 
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require contribution from the realty of its proportionate 
part, but the tqstator directs his executor to pay this tax 
from his estate. While it is true that the word estate in¬ 
cludes both realty and personalty, and while the executor- 
trustees are given power to sell the realty, they are not 
directed to do so and to put the proceeds into a common 
fund with the personalty. I think the language of the will 
shows an intent therefore that these charges should be paid 
out of the personalty, and does not show any intention that 
any portion of it should be borne by the realty. 

VI. Should the inheritance taxes paid to jurisdictions 
other than the United States and chargeable to principal 
be apportioned or allocated to realty and to personalty and 
if any part of said taxes or either of them shall be adjudged 
to be charged to realty, then in what manner shall such 
charge be made? 

In this case I think that there should be an ap- 
180 portionment. 

VII. What if any portion of allowances to coun¬ 
sel for the trustees for legal services rendered the estate 
of Levi Parsons Morton should be charged against the 
realty included in the trusts created by the will of Levi 
Parsons Morton? 

I see no reason for departing from the usual practice of 
payment of counsel fees and other expenses out of the per¬ 
sonalty, or for charging any portion of them against the 
realty. 

VIII. Should said advances of principal made by the 
trustees to the respective daughters of the testator from 
time to time be apportioned between realty and personalty 
and if any part should be charged to realty, then in what 
manner shall such charge be made? 

These advances were made from the personalty, and no 
sufficient reason has been shown for charging any portion 
against the realtv. 

X. What portion of the principal of the personal estate 
belonging to Mary Morton trust is distributable from said 
trust upon the present accounting? 

That portion which passed under the power of appoint¬ 
ment is distributable to the appointees, the remainder to be 
held in trust under the provisions of the will. 

XI, XII and XIII. As to these questions I think that the 
successor trustees have the same authority to approve the 
exercise of the powers of appointment, to approve or veto 
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investments and reinvestments as the original trustees, and 
that such investments and reinvestments are subject to 
their approval. 

The question of the right of a successor trustee or suc¬ 
cessor trustees to appoint a successor trustee is, I 
181 think, raised prematurely and I give no, opinion as 
to that. 


JENNINGS BAI 


Decree. 

Filed May 10, 1935. 


EY, 

Justice. 


i 

This cause coming on to be heard at this teijm upon the 
Bill and Supplemental Bills filed in the above entitled cause 
by the plaintiffs or surviving plaintiff as individual co¬ 
trustees or trustee under the last will and testament and 
codicils thereto of Levi Parsons Morton, deceased, and the 
respective answers thereto filed by or on behalf of all the 
various adult, an incompetent and the minor !defendants, 
and upon the Report of the Special Master heretofore filed 
herein and confirmed, and the Stipulation of Facts and 
Debatable Issues of Law herein filed, and being fully 
argued by counsel and guardians ad litem and considered 
by the Court, and it appearing to the satisfaction of the 
Court that all parties in any way interested ir. the Estate 
of Levi Parsons Morton are before the Cour:, it is, this 
tenth day of May, 1935, adjudged, ordered and decreed as 
follows: 


1. That under the provisions of the last wi 


ment of said testator, executed June 29, 1910, and the 


1 and testa- 


iven by the 
rs extended 


codicils thereto, the power of appointment g 
said testator to each of his surviving daughte 
only to one-half of one-fifth of his residuary esxate 
2. That the last will and testament of Mary Morton, de¬ 
ceased, executed May 5, 1930, accompanied by the written 
approval and consent, dated April 26, 1930, of the 
182 individual co-trustees under the said last will and 
testament of Levi Parsons Morton, deceased, con¬ 
stituted a valid exercise, to the extent only prdvided for in 
Item VIII thereof, of the power of appointment conferred 
upon her by the provisions of her father’s said last will 
and testament. 
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3. That the word “issue’’ as used in the last will and 
testament of the said Levi Parsons Morton does not include 
adopted children of a daughter of said testator, and with 
respect to the disposition of that portion of the principal 
of the trust fund held for the benefit of the said Mary 
Morton at the time of her death, both over which she did 
not have and over which she did not exercise the power of 
appointment under the will of Levi Parsons Morton, de¬ 
ceased, said Mary Morton died without issue, and the de¬ 
fendants Lewis Peter Morton, Miriam Morton and William 
Hazlett Minor, Jr., are not entitled to share therein. 

4. That the amounts paid by the Estate of Levi Parsons 
Morton to the United States as Federal Estate Tax shall 
not be apportioned by the trustees of the said estate between 
real and personal property belonging to the said estate but 
the entire amount thereof was properly paid from and 
charged against personalty by the executors of said estate. 

5. That the inheritance taxes paid by the said estate of 
Levi Parsons Morton to jurisdictions other than the United 
States shall be charged against and apportioned by the 
said trustees between the real and personal estate in the 
following manner and amounts: 

The share of the New York realtv held in the Edith M. 
Eustis trust is chargeable in favor of the personalty in said 
trust with the sums of $13,770.74 and $9,362.47, being 
183 respectively the amounts of the New York transfer 
tax finally assessed on the transfer of the life interest 
in said share of said realtv and of the New York transfer 
tax contingently assessed on the transfer of the remainder 
interests in said share of said realty. The share of the 
New Jersev realtv in said trust is chargeable in favor of 
the personalty in said trust with the sum of $25.54, repre¬ 
senting the New Jersey transfer tax finally assessed on the 
transfer of said share of said realty. 

The share of the New York realty held in the Helen 
Morton trust is chargeable in favor of the personalty in 
said trust with the sums of $14,967.27 and $8,378.28, being 
respectively the amounts of the New York transfer tax 
finally assessed on the transfer of the life interest in said 
share of said realty and of the New York transfer tax 
contingently assessed on the transfer of the remainder in¬ 
terests in said share of said realty. The share of the New 
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Jersey realty in said trust is chargeable in favor of the 
personalty in said trust with the sum of $27.29, represent¬ 
ing the New Jersey transfer tax finally assessed on the 
transfer of said share of said realty. 

The share of the New York realty held in the Mary 

Morton trust is chargeable in favor of the personalty in 

said trust with the sums of $15,673.65 and $7,0v8.65, being 

respectively the amounts of the New York transfer tax 

finally assessed on the transfer of the life interest in said 

share of said realtv and of the New York transfer tax 

•/ 

finally assessed on the transfer of the remainder interests 
in said share of said realty. The said sum of $15,673.55 
is chargeable equally against the portions of said 
184 share of said realty which passed upon the death of 
Mary Morton to Edith M. Eustis, to Helen Morton, 
and to the five children of the late Alice M. Rutljierfurd col¬ 
lectively. The said sum of $7,078.65 is chargeable as fol¬ 
lows: $2,574.05 thereof is chargeable against J:he portion 
of said share of said realty which passed on the death of 
Mary Morton to Edith Morton Eustis; $2,574-05 thereof 
is chargeable against the portion of said share of said 
realty which passed on the death of Mary Morton to Helen 
Morton; and $1,930.55 thereof is chargeable against the 
portion of said share of said realty which parsed on the 
death of Mary Morton to the five children of the late Alice 
Morton Rutherfurd. The share of the New Jersey realty 
in said trust is chargeable in favor of the personalty in 
said trust with the sum of $28.36, representing the New 
Jersey transfer tax finally assessed on the transfer of said 
share of said realty. Each of the amounts directed to be 
charged against the realtv in the trust for the benefit of 
Mary Morton is payable with interest at the rate of four 
per centum per annum from April 20, 1932, the date of 
said Mary Morton’s death, to the date when ihe amounts 
directed to be charged shall be paid. Payment of said 
amounts together with the interest thereon sljall be made 
out of income collected by the Trustees from th(e real estate 
in the Mary Morton trust since the date of h^r death and 
held for the account of the respective remaindermen in the 
amounts due from their respective shares, to £he end that 
the portions of said share of said real estate passing to 
the remaindermen may pass to them free and clear of the 
charges herein directed to be made against tie same. 


168 


CHARLES J. HEPBURN VS. 


6. That the allowances to counsel for the trustees for 

legal Services rendered the estate of Levi Parsons 

185 Morton shall not be apportioned between realty and 
personalty. The entire amount thereof has been 

properly paid from and charged against personalty. 

7. That the advances of principal made by the trustees 
to the respective daughters of Levi Parsons Morton from 
time to time shall not be apportioned between realty and 
personalty. ^The entire amount thereof has been properly 
paid from and charged against personalty. 

8. That the portion of the principal of the personal estate 
belonging to the Mary Morton trust distributable upon the 
present accounting is the property passing under the ex¬ 
ercise of the power of appointment by Mary Morton and 
the property going outright to the Rutherfurd children. 

9. That the successor trustee or trustees from time to 
time appointed and acting under the last will and testa¬ 
ment of Levi Parsons Morton, deceased, have authority to 
the same extent as if he or they had been named as an 
original trustee or trustees in said last mil and testament 
(1) to approve the exercise of the power of appointment 
conferred upon the daughters of said testator by his last 
will and testament and said power of appointment is sub¬ 
ject to the approval of such successor trustee or trustees, 
and (2) to approve or veto investments and reinvestments 
and such investments and reinvestments are subject to the 
approval of successor trustee or trustees, and (3) all other 
powers except the power to appoint successor trustee or 
trustees as to which the question is not now decided. 

10. Jurisdiction of this cause is herebv retained for such 
further orders and instructions as the trustees or anv 

186 of the parties to this cause may deem necessary. 

By the Court, JENNINGS BAILEY, 

Justice . 

No objection as to the form of the foregoing and attached 
Decree. 

McKENNEY, FLANNERY & CRAIGHILL, 
Attorneys for the defendant, American Secur¬ 
ity & Trust Co., as Trustees under the last 
will and testament of Levi Parsons Morton, 
deceased. 

ARTHUR HELLEN, 

Attorney for the defendant, Edith Livingston 
Morton Eustis, Helen Morton, Margaret 
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Morton Eustis Finley, Morton (forcoran 
Eustis and Edith Celestine Eustis. j 

SHERLEY, FAUST & WILSON, 

Attorneys for the defendants, Charted J. Rep- 
burn as Executor of the Last Will and 
Testament of Mary Morton, deceased; 
Charles J. Hepburn a/nd The Giraird Trust 
Co., as Trustees of the trusts under the 
will of Mary Morton, deceased; Charles J. 
Hepburn and The Girard Trust Co. j, as Gen¬ 
eral Guardians of Lewis Peter Mofton a/nd 
Miriam Morton. 

EDWARD STAFFORD, 

Attorney for defendants, Winthrop Ruther¬ 
furd, Jr., John Philip Rutherfurd, Hugo 
Rutherfurd, Alice Margaret Mary Ruther- 
furd and Winthrop C. Rutherfurd, as Guard¬ 
ian of Alice Margaret Mary Rutherfurd 
and Guy Gerard Rutherfurd, miners. 

CHAS. H. BRADLEY, I 

Attorney for the plaintiff Bronson Winthrop, 
as Trustee under the last will and testament 
of Levi Parsons Morton; and for the de¬ 
fendants Bertha Allen Logan and Francis 
L. Robbins, Jr., Executors under t\e will of 
Charles H. Allen, deceased; and for the 
defendants George Morton Minot and the 
Security Trust Co., executors under the will 
of Morton Minot, deceased; and for the de¬ 
fendant Fra/ncis L. Robbins , Jr\, substi¬ 
tuted co-trustee under the last wil\ and tes¬ 
tament of Levi Parsons Morton, deceased. 
EDWARD STAFFORD, 

Guardian ad litem for Guy Gerard Ruther¬ 
furd. 

MORGAN H. BEACH, 

Guardian ad litem for Helen Louise Corcoran 
Eustis and Anne Livingston Eustis. 
FRANCIS L. NEUBECK, 

Guardian ad litem for Lewis Pete f Morton 
and Miriam Morton. 

FRANK BUCKLEY, | 

Guardian ad litem for William HazUtt Minor, 
' Jr., formerly William Hayes Morion. 
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From so much of the foregoing decree as adjudges, 
orders and decrees 

(a) “That under the provisions of the last will and 
testament of said testator, executed June 29, 1910, and the 
codicils thereto, the power of appointment given by the said 
testator to each of his surviving daughters extended only 
to one-half of one-fifth of his residuary estate;” and 

(b) “That the amounts paid by the estate of Levi Par¬ 
sons Morton to the United States as Federal estate tax 
shall not be apportioned by the trustees of the said estate 
between real and personal property belonging to the said 
estate but the entire amount thereof was properly paid 
from and charged against personalty by the executors of 
said estate; ’ 9 

the defendants Charles J. Hepburn, executor of the last 
will and testament of Mary Morton, deceased; Charles J. 
Hepburn and Girard Trust Company, trustees under the 
last will and testament of Mary Morton, deceased; 
188 and Charles J. Hepburn and Girard Trust Com¬ 
pany as general guardians of Lewis Peter Morton 
and Miriam Morton, minors, by their attorneys in open 
court note an appeal to the Court of Appeals. 

Above noted in open Court, and bond for costs on appeal 
fixed at $100.00 or $50.00 in cash. 

JENNINGS BAILEY, 

Justice . 

From so much of the foregoing decree as adjudges, 
orders and decrees. 

1. That under the provisions of the last will and testa¬ 
ment of said testator, executed June 29, 1910, and the codi¬ 
cils thereto, the power of appointment given by the said 
testator to each of his surviving daughters extended only 
to one-fifth of his residuary estate. 

3. That the word “issue” as used in the last will and 
testament of the said Levi Parsons Morton does not in¬ 
clude adopted children of a daughter of said testator, and 
with respect to the disposition of that portion of the prin¬ 
cipal of the trust fund held for the benefit of the said Mary 
Morton at the time of her death, both over which she did 
not have and over which she did not exercise the power 
of appointment under the will of Levi Parsons Morton, 
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deceased, said Mary Morton died without issu^, and the 
defendants Lewis Peter Morton, (and) Miriapi Morton 
are not entitled to share therein. 

4. That the amounts paid by the Estate of Levi Parsons 
Morton to the United States as Federal Estate Tax shall 
not be apportioned by the trustees of the said estate be¬ 
tween real and personal property belonging to the 

189 said estate, but the entire amount thfereof was 
properly paid from and charged against personalty 

by the executors of said estate. 

The defendants, Lewis Peter Morton and Mifiam Mor¬ 
ton, by their guardian ad litem, Francis L. Neubeck, in 
open Court note an appeal to the Court of Appeals. 

Above noted in open Court, and bond for cost^ on appeal 
fixed at $100.00, or $50.00 cash. 

JENNINGS BAIlJEY, 

Justice. 

■ 

\ 

Memorandum. 

I 

May 24,1935.—$50 deposited by Sherley, Fau^t & Wilson 
in lieu of bond on appeal. 

Assignment of Errors of Charles J. Hepburn, Executor 

Sc., et ol. 

Filed May 25,1935. 

i I 

* * • * « # 1 # 

Come now the defendants Charles J. Hepburn, executor 
of the last will and testament of Mary Mortop, deceased; 
Charles J. Hepburn and Girard Trust Compapy, trustees 
under the last will and testament of Mary Morton, de¬ 
ceased; and Charles J. Hepburn and Girard Trust Com¬ 
pany as general guardians of the minor defencfants Lewis 
Peter Morton and Miriam Morton, and state thpt the Court 
erred: 

1. In having adjudged and decreed that un^er the pro¬ 
visions of the last will and testament of Lqvi Parsons 
Morton, deceased, executed June 29, 19JL0, and the 

190 codicils thereto, the power of appointment given by 
the said testator to each of his surviving daughters 

extended only to one-half of one-fifth of his residuary 
estate. 
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2. In having adjudged and decreed that the amounts 
paid by the estate of Levi Parsons Morton to the United 
States as Federal Estate Tax shall not be apportioned by 
the trustees of the said estate between real and personal 
property belonging to the said estate but the entire amount 
thereof was properly paid from and charged against per- 
sonaltv bv the executors of said estate. 

•/ V 

3. In refusing to adjudge and decree that under the pro¬ 
visions of the last will and testament of Levi Parsons 
Morton, deceased, executed June 29, 1910, and the codicils 
thereto, the power of appointment given by the said testa¬ 
tor to each of his surviving daughters extended to one-half 
of one-fourth of his residuary estate. 

4. In refusing to adjudge and decree that the amounts 
paid by the estate of Levi Parsons Morton to the United 
States as Federal Estate Tax should be apportioned by the 
trustees of the said estate between the real and personal 
property belonging to the said estate. 

5. In other respects apparent of record. 

SHERLEY, FAUST & WILSON, 

1 By FREDERICK DeC. FAUST, 

Attorneys for Charles J. Hepburn, Executor 
of the last will and testament of Mary Mor¬ 
ton, deceased; Charles J . Hepburn and 
Girard Trust Company, Trustees under the 
last will and testament of Mary Morton, de¬ 
ceased; and Charles J. Hepburn and Girard 
Trust Company as General Guardians of 
the Minor Defendants Lewis Peter Morton 
and Miriam Morton. 

191 Service of the foregoing assignments of error, by 
copy, acknowledged this 24th day of May, 1935. 

CHAS. H. BRADLEY, 

Attorneys for the plaintiff Bro'nson Win- 
throp, as Trustee under the last will OAid 
testament of Levi Parsons Morton; and for 
the defendants Bertha Allen Logan and 
Fra/ncis L. Robbins, Jr., Executors under 
the will of Charles H. Allen, deceased; cmd 
for the defendants George Morton Minot 
the Security Trust Co., executors under the 
will of Morton Minot, deceased; and for the 
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defendant Francis L. Robbins, Jr., substi¬ 
tuted co-trustee under the last will and tes¬ 
tament of Levi Parsons Morton, deceased. 

McKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for the defendant America ui Secur¬ 
ity & Trust Co., as Trustees under The last 
will and testament of Levi Parsons filorton, 
deceased. 

ARTHUR HELLEN, 

Attorney for the defendants Edith Livingston 
Morton Eustis, Helen Morton, Margaret 
Morton Eustis FMey, Morton Corcoran 
Eustis a'nd Edith Celestine Eustis. 

EDWARD STAFFORD, 

By T. F., 

Attorney for defendants Winthrop \Ruther- 
furd, Jr., John Philip Rutherfurd, Alice 
Margaret Mary Rutherfurd and Hfinthrop 
C. Rutherfurd, as Guardian of Alice Mar¬ 
garet Mary Rutherfurd and Guy Gerard 
Rutherfurd, minors, and as guardian ad 
litem for Guy Gerard Rutherfurd. 

MORGAN H. BEACH, 

By A. 0. F., | 

Guardian ad litem for Helen Louise Corcoran 
192 Eustis and Anne Livingston Eusti§. 

FRANCIS L. NEUBECK, 

ByE. O’D., 

Guardian ad litem for Lewis Peter Morton 
and Miriam Morton. 

FRANK BUCKLEY, 

By McB., 

Guardian ad litem for William Hazlett Minor, 
Jr. 

Withdrawal of Notice of Appeal, in Part, of Lewis Peter 

Morton, et al. 

Filed May 28,1935. 

l 

* * • * • # • 

Now come Lewis Peter Morton and Miriam Morton, by 
their guardian ad litem, Francis L. Neubeck, and, by leave 
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of Court first had and obtained, hereby withdraw so much 
of their notice of appeal taken in open Court as relates 
to Paragraph 3 of the decree herein entered on May 10, 
1935; without prejudice to, but fully reserving their rights 
with respect to their said appeal from Paragraphs 1 and 4 
of said decree. 

! LEWIS PETER MORTON, 

MIRIAM MORTON, 

Defendants, 

! By FRANCIS L. NEUBECK, 

Guardian ad litem. 

Leave to file the above withdrawal of notice of appeal, 
in part, is herebv granted. 

JENNINGS BAILEY, 

Justice. 

193 Memorandum. 

May 31, 1935—Undertaking ($100) of defendants Lewis 
Peter Morton and Miriam Morton by their guardian ad 
litem, Francis L. Neubeck, for costs on appeal, filed. 

Assignment of Errors of Lewis Peter Morton, et al. 

Filed May 31, 1935. 

#*##### 

Come now the defendants Lewis Peter Morton and Mir¬ 
iam Morton, by their guardian ad litem, Francis L. Neu¬ 
beck, and state that the Court committed error in the decree 
entered herein on May 10, 1935, as follows: 

1. In adjudging and decreeing that under the provisions 
of the last will and testament of Levi Parsons Morton, de¬ 
ceased, executed June 29, 1910, and the codicils thereto, the 
power of appointment given by the said testator to each of 
his surviving daughters extended only to one-half of one- 
fifth of his residuary estate. 

2. In adjudging and decreeing that the amounts paid by 
the estate bf Levi Parsons Morton to the United States as 
Federal Estate Tax shall not be apportioned by the trustees 
of the said estate between the real and personal property 
belonging to the said estate, and that the entire amount 
thereof w^as properly paid from and charged against per¬ 
sonalty by the executors of said estate. 
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3. In refusing to adjudge and decree that under the pro¬ 
visions of the last will and testament of Levi Parsons Mor¬ 
ton, deceased, executed June 29,1910, and the codicils there¬ 
to, the power of appointment given by thq said tes- 

194 tat or to each of his surviving daughters extended 
to one-half of one-fourth of his residuary estate. 

4. In refusing to adjudge and decree that th^ amounts 
paid by the estate of Levi Parsons Morton to the United 
States as Federal Estate Tax should be apportioned by the 
trustees of the said estate between the real and personal 
property belonging to the said estate. 

5. In other respects apparent of record. 

LEWIS PETER MORTON, 
MIRIAM MORTON, 

Defendants, 

By FRANCIS L. NEUBECK, 

Guardian dd litem. 

Service of a copy of the foregoing assignment] of errors 
is acknowledged this 29th day of May, A. D. 19^5. 

CHAS. H. BRADLEY, 

Attorneys for plaintiff Bronson Winthrop, as Trustee len¬ 
der the last will and testament of Levi Parsons Morton; 
and for defendants Bertha Allen Logan and Francis L. 
Robbins, Jr., Executors under the will of Charles H. Al¬ 
len, deceased; defendants George Morton MinPt and the 
Security Trust Co., Executors under the will j of Morton 
Minot, deceased, and defendant Francis L. Robbins, Jr., 
substituted co-trustee under the last will and testament of 
Levi Parsons Morton, deceased. 

McKENNEY, FLANNERY & CRAIGHiLL, 

By G-. B. CRAIGHILL, ! 

Attorneys for defendant American Security & Tfust Co., as 
Trustee under the last will and testament of Le^i Parsons 
Morton, deceased. 

ARTHUR HELLfcN, 

Attorney for defendants Edith Livingston Morion Eustis, 
Helen Morton, Margaret Morton Eustis Finlay, Morton 
Corcoran Eustis and Edith Cdestine Eustis. 

195 EDWARD STAFFORD, 

Attorney for defendants Winthrop Rutherfurd, Jr., 
John Philip Rutherfurd, Alice Margaret Mafy Ruther- 
furd, and Winthrop C. Rutherfurd, as Guardian of Alice 
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Margaret Mary Rutherfurd and Guy Gerard Rutherfurd, 
minors, and as Guardian ad litem for Guy Gerard Ruth¬ 
erfurd. 

I MORGAN H. BEACH, 

Guardian ad litem for Helen Louise Corcoran Eustis and 
Anne Livingston Eustis. 

i FRANK BUCKLEY, 

Guardian ad litem for William Hazlett Minor, Jr. 
SHERLEY, FAUST & WILSON, 
Attorneys for defendants Charles J. Hepburn, Executor of 
the last will and testament of Mary Morton, deceased; 
Charles J. Hepburn and Girard Trust Company, Trustees 
under the last will and testament of Mary Morton, de¬ 
ceased; and Charles J. Hepburn and Girard Trust Com¬ 
pany, as general Guardians of the defendants Lewis Peter 
Morton and Miriam Morton, minors. 

Designation of Record by Charles J. Hepburn, Executor, 

dbc., et al. 

Filed June 1,»1935. 

#*##### 

F. E. Cunningham, Esq., Clerk, 

Supreme Court of the District of Columbia: 

In making up the transcript of record on appeal to the 
Court of Appeals of the District of Columbia in the above 
entitled cause, you will please include the following: 

1. The bill, with schedules attached, and supplemental 
bills filed by the plaintiffs or surviving plaintiff as indi¬ 
vidual co-trustees or trustees under the last will and testa¬ 
ment and codicils thereto of Levi Parsons Morton, deceased. 

2. The answers thereto filed respectively by or on 
196 behalf of all the various adults, an incompetent and 
the minor defendants. 

3. That part of the report of the Special Master which 
is contained in paragraph 5 at page 20 and the first two 
lines on the top of page 21 of said report. 

4. The statements of fact by stipulation and definition of 
debatable issues of law, including only Schedule G thereto 
attached. 

5. Opinion of the Court. 
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6. Final decree passed and entered May 10, 1935, includ¬ 
ing* notation of appeals and fixing* of amount of undertak¬ 
ings on appeal. 

7. Assignments of error. 

8. Withdrawal of notice of appeal in part of Lewis Peter 
Morton and Miriam Morton by their guardian ad litem, 
Francis L. Neubeck. 

9. This designation of record on appeal. 

Dated this 31 day of May, 1935. 

SHERLEY FAUST & WILSON, 

By F. DeC. FAUST, I 

Attorneys for Charles J. Hepburn, executor of the last will 
and testament of Mary Morton, deceased; Charles J. Hep¬ 
burn and Girard Trust Co., Trustees under the last will 
and testament of Mary Morton, deceased; and Charles J. 
Hepburn and Girard Trust Co., as general guardians of 
the minor defendants Lewis Peter Morton and Miriam 
Morton. 

i 

Service of the foregoing designation of record, by copy, 
acknowledged this 31 day of May, 1935. 

CHAS. H. BRADllEY, 

Attorney for plaintiff Bronson Winthrop as trustee under 
the last will and testament of Levi P. Morton; and 
197 for defendants, Bertha Allen Logan and Francis L. 
Robbins, Jr., executors under the will of j Charles H. 
Allen, deceased; and for defendants George Merton Minot 
and the Security Trust Co., executors under the will of 
Morton Minot, deceased; and for the defendant Francis 
L. Robbins, Jr., substituted co-trustee under the last will 
and testament of Levi P. Morton, deceased; 

McKENNEY FLANNERY & CRAIGHjlLL, 
Attorneys for defendant American Security & TVust Co. as 
trustees under the last will and testament of Levi P. Mor¬ 
ton, deceased; 

ARTHUR HELLEN, 

Attorney for defendants Edith Livingston Morton Eustis, 
Helen Morton, Margaret Morton Eustis Finley, Morton 
Corcoran Eustis and Edith Celestine Eustis; 
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EDWARD STAFFORD, 

By T. F., 

Attorney for defendants Winthrop Rutherfurd, Jr., John 
Philip Rutherfurd, Alice Margaret Mary Rutherfurd and 
Winthrop\ C. Rutherfurd, as Guardian of Alice Margaret 
Mary Rutherfurd and Guy Gerard Rutherfurd, minors, 
and as guardian ad litem for Guy Gerard Rutherfurd. 

MORGAN H. BEACH, 

Guardian ad litem for Helen Louise Corcoran Eustis and 
Anne Livingston Eustis; 

I FRANCIS L. NEUBECK, 


Guardian ad litem for Lewis Peter Morton and Miriam 
Morton; 

FRANK BUCKLEY, 

McB., 

Guardian ad litem for William Hazlett Minor, Jr. 


198 Bill of Complaint. 

Filed July 7, 1922. 

In the Supreme Court of the District of Columbia. 

Equity No. 40285. 


Charles H. Allen, Morton Minot and Bronson Winthrop, 
as Executors of the Estate of Levi Parsons Morton, De¬ 
ceased, 

Complainants, 


vs. 


American Security and Trust Company, a Corporation, 
and Charles H. Allen, Morton Minot, and Bronson Win¬ 
throp as Trustees of the Last Will and Testament of 
Levi Parsons Morton, Deceased, Edith Livingston Mor¬ 
ton Eustis, Helen Morton, Mary Morton, and Winthrop 
Rutherfurd, Jr., John Philip Rutherfurd, Hugo Ruther¬ 
furd, Alice Margaret Mary Rutherfurd, Guy Gerard 
Rutherfurd, minors, and Winthrop Rutherfurd, guardian, 
and Helen Louise Corcoran Eustis and Margaret Morton 
Eustis, Morton Corcoran Eustis, Edith Celestine Eustis, 
Anne Livingston Eustis, Minors, having no guardian, and 
the Unknown Remaindermen of the Estate of Levi Par¬ 
sons Morton, Deceased, 


Defendants. 
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To the Supreme Court of the District of Columbia, hold¬ 
ing an Equity Court: 

The Complainants respectfully shoV unto the 

199 Court, upon information and belief, as follows: 

1. They are all citizens of the United States,[Charles H. 
Allen is a resident of the State of Massachusetts, Morton 
Minot and Bronson Winthrop are residents of the State of 
New York, and Complainants bring this suit in their ca¬ 
pacity as Executors as hereinafter set forth. 

2. The defendant, American Security and Trust Com- 
pany is a corporation and is engaged in business and has 
its chief place of business in the City of Washi ngton, Dis¬ 
trict of Columbia, and is sued together with Charles H. 
Allen, Morton Minot and Bronson Winthrop as Trustees 
under the last will and testament and codicils; thereto of 
Levi Parsons Morton, deceased. The defendant, Edith Liv¬ 
ingston Morton Eustis is an adult citizen of the United 
States and a resident of the District of Columbia and is 
sued in her own right as a beneficiary under the last will 
and testament and codicils thereto of the said Llevi Parsons 
Morton and as a child and heir at law and next of kin of 
said testator; the defendant, Helen Morton is an adult citi¬ 
zen of the United States and a resident of the State of New 
York and is sued in her own right as a beneficiary under 
the last will and testament and codicils thereto of the said 
Levi Parsons Morton and as a child and heir at law and 
next of kin of said testator; the defendant, Mjary Morton 
is an adult citizen of the United States and a resident of 
the State of Pennsylvania and is sued in her cjwn right as 
a beneficiary under the last will and testament and codicils 
thereto of the said Levi Parsons Morton and as a child and 
heir at law and next of kin of said testator; the defendants, 
Winthrop Rutherfurd, Jr., John Philip RutheJrfurd, Hugo 
Rutherfurd, Alice Margaret Mary Rutherfurd and Guy 

Gerard Rutherfurd, are all minor citizens of the 

200 United States, children of Alice Morton Rutherfurd, 

a predeceased daughter of Levi Parsons Morton, de¬ 
ceased, and now reside with their father, Winthrop Ruth¬ 
erfurd in the State of New Jersey, and are sued in their 
own right as beneficiaries under the last will and testament 
and codicils thereto of said Levi Parsons Morton, and as 
grandchildren and heirs at law and next of kiii of said tes¬ 
tator, and the defendant, Winthrop Rutherfurd is an adult 
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citizen of the United States and a resident of the State of 
New Jersey, and is sued as guardian of said minors, having 
been appointed as such by the Surrogate’s Court of Warren 
County, State of New Jersey. The defendants Helen Lou¬ 
ise Corcoran Eustis of full age, and Margaret Morton Eus- 
tis, Morton Corcoran Eustis, Edith Celestine Eustis and 
Anne Livingston Eustis, minors, are all citizens of the 
United States, children of the aforesaid Edith Livingston 
Morton Eustis and now reside with their said mother in the 
City of Washington, District of Columbia, and are sued in 
their own right as beneficiaries under the last will and tes¬ 
tament and codicils thereto of said Levi Parsons Morton. 
That the rights of your complainants and those of any re¬ 
maindermen may be fully protected, the unknown remain¬ 
dermen of the estate of Levi Parsons Morton, deceased, are 
joined as parties defendant hereto. All the parties named 
as defendants hereto represent all persons in any manner 
legally or equitably interesfed in the Estate of Levi Par¬ 
sons Morton, deceased. 

3. On the 16th day of May, A. D. 1920, Levi Parsons Mor¬ 
ton, an adult citizen of the United States and a resident of 
the District of Columbia departed this life testate at Rhine- 

cliff, New York, seized and possessed of real and 
201 personal property situated and located in the State 

of New York, and possessed of personal property 
located in the District of Columbia. The said testator’s 
last will and testament with three codicils thereto were duly 
executed to pass real and personal property, and were ad¬ 
mitted to probate and record by this Honorable Court, 
holding a Probate Court, in Administration No. 27076 on 
the 12th day of July, A. D. 1920 and certified copies of said 
will and codicils thereto are hereto attached and made part 
hereof and marked 44 Complainants’ Exhibit A.” 

4. By a codicil to said last will and testament Complain¬ 
ants were appointed Executors and duly qualified as such, 
and letters testamentary were duly issued unto them by the 
Supreme Court of the District of Columbia holding a Pro¬ 
bate Court on the 16th day of July, 1920, and Complainants 

have since acted and are still acting in such capacity. By 

* 

said last will and testament and codicils thereto the defend¬ 
ants, Charles H. Allen, Morton Minot and Bronson Win- 
throp and the American Security & Trust Company were 
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appointed Trustees, have qualified and are acting as such 
Trustees. 

5. The Complainants have filed their First Account in 
said Administration No. 27076, showing a residuary estate 
ready for distribution in part, subject to the payment of 
taxes, administration expenses, commissions and legal fees, 
and said account was on the 28th day of April 1922, duly 
approved and passed by the Supreme Court of the District 
of Columbia holding a Probate Court. A copy of said First 
Account is attached hereto and marked “Complainants’ 
Exhibit B.” 

6. Anna Livingston Morton, the wife of sa}d Levi Par¬ 
sons Morton, died on the 14th day of August, |918, leaving 

her surviving her husband, the said Levi Parsons 
202 Morton, and as her onlv heirs at law and next of kin 
who survived her said husband, their children, the 
defendants Edith Livingston Morton Eustis, E|elen Morton 
and Mary Morton and their grandchildren, as fpllows, being 
children of their daughter Alice Morton Rutherfurd, who 
had died on the 19th day of June, 1917, viz: Winthrop Ruth¬ 
erfurd, Jr., John Philip Rutherfurd, Hugo ! Rutherfurd, 
Alice Margaret Mary Rutherfurd, Guy Gerardj Rutherfurd. 
The testator, Levi Parsons Morton, dying on 4fay 16, 1920, 
left him surviving as his only heirs at law and next of kin, 
the three adult daughters above named, and tljie five infant 
grandchildren above named who are childrefi of a prede¬ 
ceased daughter. For the convenience of the Court, Com¬ 
plainants have attached hereto as “Complainants’ Exhibit 
C” a diagram showing the relationships to the Testator of 
his heirs at law and next of kin and the beneficiaries under 
his will and codicils other than those whose iegacies have 
been paid in full. 

7. Articles Second and Fourth of decedent’s will in so 
far as material to the question to be presented, read as 
follows: 

“Second. I give and bequeath to my wife, Anna Living¬ 
ston Morton, all and every my horses and carriages and 
harnesses and furnishings thereof, and all rhy paintings, 
works of art, books and papers, and also all my jewelry, 
silver and plated ware, and household furniture, wines, 
clothes and other articles of domestic use and ornament, 
absolutely, as her sole and separate property, excepting 
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however any paintings, works of art or other articles of 
personal property in respect to which I may leave a written 
memorandum or request, signed by me, as to which my will 
is that they be disposed of in acordance with such memo¬ 
randum or request * * 

‘ 4 Fourth. All chattels or articles of personal property 
belonging to me other than bonds, securities or other in¬ 
vestments, not hereinbefore effectually bequeathed, I give 
and bequeath to my said wife, or, if she shall not survive 
me, to my children to be equally divided between them.” 

Testator left certain tangible personal property 
203 consisting of live stock and farm equipment, fuel and 
consumables at “Ellerslie”, Rhinecliff, N. Y., and 
a Cadillac automobile, and miscellaneous items for which 
the estate received certain moneys on sale thereof or other¬ 
wise, all of which is more fullv set forth in Schedule F of 
the Executors’ First Account, at pages 35 and 36, listed at 
$24,318.69 in the aggregate and for which the sum of $24,- 
318.19 was realized. The nature of said personal property 
is such that your Complainants are not sufficiently advised 
whether said personal property is of the character of the 
property described in Article Second of the testator’s will. 

8. If this Court should find that said property is of the 
character described in Article Second of the Testator’s 
will, the Executors propose to distribute a one-quarter of 
the proceeds realized from said personal property to each 
of the three daughters surviving testator, to wit: Edith 
Livingston Morton Eustis, Helen Morton and Mary Morton, 
and a one-twentieth to each of the five infant children of 
the late Alice Morton Rutherfurd in accordance with Sec¬ 
tion 1631 of the Code of Laws of the District of Columbia. 
A like distribution of certain property clearly included in 
Article Second has been made on this basis in accordance 
with a decree of the Supreme Court of the District of Co¬ 
lumbia, holding a Probate Court, bearing date the 21st day 
of December, 1920. 

9. Your petitioners are not sufficiently advised, if it 
should be held that the property described in Paragraph 
Seventh herein passes under Article Fourth of testator’s 
will, whether said proceeds shall be distributed one-quarter 
each to Edith Livingston Morton Eustis, Helen Morton and 
Mary Morton and one-twentieth each to the five infant 
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children of the late Alice Morton Rutherfurd, or a 
204 one-third share each to Edith Livingston Morton 
Eustis, Helen Morton and Mary Morton to the ex¬ 
clusion of the five infant children of the late Alice Morton 
Rutherfurd. 

I 

10. Article Fifth of the last will and testament of Levi 
Parsons Morton, deceased, reads as follows: 

41 Fifth: All the rest, residue and remainder of my estate, 
real, personal and mixed, of whatsoever sort br kind the 
same may be and wheresoever the same may be situated, 
of which at the time of my decease I may be seized or pos¬ 
sessed, or in or to which I may then have any right, title, 
estate or interest, I give, devise and bequeath to my said 
executor and trustee hereinbefore named; to have and to 
hold the same in trust, nevertheless, and for ajid upon the 
several uses and purposes hereinafter declared. To enter 
upon and take possession of the same, and to divjide the same 
into as many equal parts or shares as will be e4ual in num¬ 
ber to my wife and children whom I may leave me surviv¬ 
ing, and children of mine deceased at the time of my death 
who shall have left lawful issue me surviving hnd to desig¬ 
nate one of the said parts or shares by the nami of my wife, 
and one other of said parts or shares by the bame of each 
of my said children then surviving, and one qther of said 
parts or shares by the name of each child ojf mine then 
deceased leaving issue then surviving, and to have and to 
hold that one of the said equal parts or shares that is 
designated by the name of my wife during the lifetime of 
my wife, and to receive the rents, income and profits thereof, 
and to pay and apply the net rents, income and profits of 
the same to the sole and separate use of my yfife for and 
during her life, and upon her death to divide! and distrib¬ 
ute the capital of said part or share in equal proportions, 
but per stirpes and not per capita , among my children then 
surviving and the lawful issue her surviving <|>f any of my 
children who may then be deceased leaving subh issue then 
surviving, such issue taking collectively the shme share as 
a surviving child, the portion so coming to j my children 
then surviving to be added to and form part bf the shares 
designated by the names of said children respectively under 
the foregoing provisions of this my will, an£ to be held 
by my said trustee as part of said several scares during 
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the lifetime of said children respectively, and upon their 
deaths respectively divided among their issue, or in de¬ 
fault of issue among my surviving children and the lawful 
issue of deceased children as hereinafter provided in re¬ 
spect to the shares set aside for them respectively, the por¬ 
tion of the said share designated by the name of my said 
wife which would go to the descendants of any child of 
mine who may have died before or after my death leaving 
issue her surviving, to be transferred, conveyed and paid in 
equal shares to such issue respectively, per stirpes and not 
per capita; and to have and to hold the other said equal 
parts or shares respectively which are designated by the 
name of my said children whom I may leave me sur- 
205 viving each during the lifetime of the child whose 
name' it bears, and to receive the rents, income and 
profits thereof, and to apply the net rents, income and pro¬ 
fits of said equal parts or shares respectively to the sole 
and separate use of the respective child whose name it 
bears, for and during the lifetime of said child, and there¬ 
after during the lifetime of my said wife if she shall survive 
said child to hold in trust two-thirds of said share and 
subject to the payment of a proportionate part of the pay¬ 
ments to and for my wife hereinafter provided for to apply 
the net income thereof to the use of the lawful issue of 
such child, if any, in equal portions, per stirpes and not 
per capita, and upon the death of any such child or upon the 
death of my said wife, if she shall survive such child, to 
convey, transfer and pay over such equal part or share 
theretofore held in trust for such child, or said two-thirds 
thereof, as the case may be, in equal portions to and among 
the lawful issue of said child then living, per stirpes and 
not per capita, and in default of such issue then living, then 
upon the death of such child or upon the death of my said 
wife, if she; shall survive such child, to pay over, transfer 
and convey the said equal part or share or said two-thirds 
thereof in equal portions to and among my children then 
surviving, and the lawful issue of deceased children who 
may have died leaving such issue then surviving per stirpes 
and not per capita, to have and to hold the same to my said 
children or their issue as the case may be, their heirs and 
assigns forever, provided, however, that I authorize either 
of my said children wdio shall survive me, by her last will 
and testament to direct and appoint that the remaining 
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one-third part of the share of such child in my residuary 
estate or any part of said third shall remain in trust in the 
hands of my executor during the life or uijtil the re¬ 
marriage of any husband who may survive sujch child as 
her husband, and that the net income thereof shall be paid 
or applied to the use of such husband during the residue 
of his life or until his re-marriage, and subject ifo such pro¬ 
vision, if any, for her said husband, and subject to two- 
thirds of said share being held in trust as aforejsaid during 
my wife’s life, I authorize each of my said children who 
may survive me by her last will and testament to give, dis¬ 
pose of and distribute one-half of her share of said residue, 
of which half the amount, if any, so disposed of for the 
benefit of her husband shall be deemed a part, tP and among 
such person or persons, including such husband, and in 
such proportions as she shall by her said last will and testa¬ 
ment designate and appoint, but the power hereby given and 
created shall extend only to such child’s original share in 
my residuary estate and not to any addition to or accretion 
thereof from the distribution of any other share) in my resid¬ 
uary estate. Such appointees may be natural! persons or 
corporations, and such appointment of any part of said 
two-thirds to take effect only after my wife’s dekth. And in 
respect to any share or part of a share of my residuary 
estate held for the benefit of any child who shall survive 
me not disposed of in accordance with the power of ap¬ 
pointment hereby given to such child and not Jield in trust 
after the death of said child during my wife’js life or for 
the benefit of her husband, and in respect to any ad- 
206 dition thereto as herein provided for, mt will is that 
upon the death of said child it shall b<k equally di¬ 
vided among the issue of such child living at| the time of 
her death, per stirpes and not per capita, or in default of 
such issue her surviving to and among myj other chil¬ 
dren and the issue of any deceased child to be equally di¬ 
vided among them, per stirpes and not per capita, and in 
respect to such equal parts or shares as shall tie designated 
by the name of any child of mine who shall have died be¬ 
fore me leaving issue me surviving to hold the ^ame in trust 
during my wife’s life if she shall survive me, knd pay over 
and apply the whole of the rents, issues and profits thereof 
to the use of such issue equally per stirpes and not per 
capita, or in default of such issue to the use of my other 
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children and the issue of deceased children equally, per 
stirpes and not per capita, during the lifetime of my wife 
and upon her death, or on my death if she does not survive 
me, to distribute and pay over said share to and among 
such lawful issue then surviving of such deceased child iv 
equal portions, per stirpes and not per capita, or in default 
of such issue surviving at the death of my wife, or at my 
death if she does not survive me, to and among my surviv¬ 
ing children and the issue of deceased children, per stirpes 
and not per capita. 

During the lifetime of my said wife, before applying to 
the use of my said wife and of my several children who may 
survive me, and of the issue of deceased children who may 
survive me or their successors in interest, the income of the 
several shares designated by their names respectively or 
the part thereof held in trust, there shall be paid to my said 
wife from such income in equal monthly payments the sum 
of Fifty Thousand Dollars per mnum, to be charged in 
equal proportions upon the said shares or parts of shares 
for the time being designated by the names of my wife and 
surviving children and the issue of deceased children re¬ 
spectively, and there shall also be applied to the use of my 
said wife from the income of said shares respectively in 
equal proportions the sum of Twenty-four thousand dollars 
per annum also in equal monthly payments for the purpose 
of keeping in good order and condition the place called 
“Ellerslie” in the town of Rhinebeck, Dutchess County, 
New York, belonging to my said wife, its buildings and 
grounds, and the personal property now or hereafter be¬ 
longing to and connected therewith, and for the purpose 
of restoring whatever of such property may become worn 
out by use or worthless, my desire being that during the 
lifetime of my wife said place may be and continue as a 
summer residence for my said wife and such of my family 
as she may choose to have living with her, in substantially 
the same condition as the same shall be in use at the time 
of my death, together with such further sum as shall be nec¬ 
essary during my wife’s lifetime to pay and discharge all 
taxes assessed upon the dwelling house belonging to my 
wife and now occupied by us on Fifth Avenue in the City of 
New York, so long as she shall continue to own the same, 
and such further sum as shall be necessary during my 
wife’s life to pay and discharge all taxes assessed on said 
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country place and property. In case a triist shall be 
207 created for a husband as herein provide4 such trust 
fund shall bear its proportionate part of ^aid charges 
on the share from which it is taken, my intention being that 
each child’s share shall bear an equal part of s^id charges. 
In indicating the purpose of the foregoing bequest and an¬ 
nuities I do not intend to restrict the absolute nature there¬ 
of, or to render my said wife or her estate liable to account 
for the use or application thereof. 

It is my will and I also direct my executor and trustee 
to render accounts to beneficiaries and pay ov^r income at 
least as often as quarter-yearly.” 

Article First of said Will reads as follows: | 

i 

‘ 1 First: I nominate, constitute and appoint the Guaranty 
Trust Company of New York to be the executor of and 
trustee under this my will, and I hereby exempt said execu¬ 
tor and trustee from any requirement to give [bonds or se¬ 
curity for the discharge of its duties as such.”) 

Article Fifth of said Will reads in part as 

“And with a view of securing for the benefit of my chil¬ 
dren the advice and counsel of personal friends who can ex¬ 
ercise discretion in family affairs more satisfactorily than a 
Board of Trustees of a corporation can do, I hereby appoint 
my friend Charles H. Allen, of Lowell, Massachusetts, my 
nephew Morton Minot, of Brockport, New York, and my 
friend Bronson Winthrop, of the City of New York, jointly 
with my executor, the Guaranty Trust Company of New 
York, trustees for my several daughters oi| the several 
shares of my residuary estate, set aside by myjwill for their 
benefit during their lives respectively, and of hny additions 
thereto, herein provided for said co-trustees not being re¬ 
quired to give bonds.” 

Article First of the first Codicil to said will reads in part 
as follows: 

“First: I hereby revoke the appointment of the Guaranty 
Trust Company of New York to be the executed of and trus¬ 
tee under my will, and I nominate, constitute and appoint 
as executors of my will, my friend Charles H. Allen, of 
Lowell, Massachusetts, my nephew, Morton Minot of Brock- 
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port, New York, and my friend Bronson Winthrop, of the 
City of New York, giving to them or to such of them as 
shall qualify and the survivors or survivor of them, all the 
powers conferred by my said will upon my said executor, 
and I appoint the American Security & Trust Company of 
Washington, in the District of Columbia, to be the trustee 
under my said will in the stead and place of the Guaranty 
Trust Company of New York, with said Allen, Minot and 
Winthrop as co-trustees thereunder; giving and confirming 
to my said trustee herein named and to said co-trustees the 
same power and authority in all respects that the trustee 
named in my said will and said co-trustees are given re¬ 
spectively by my said will; and I request that neither of my 
said executors nor my said trustee or co-trustees nor any 
co-trustee appointed to fill a vacancy as in my will 
208 provided, be required to give any bonds, nor shall 
any executor or trustee be liable except for his own 
neglect or default.’’ 

In view of said provisions of the last will and testament 
and codicil of Levi Parsons Morton, deceased, and having 
in mind that Alice Morton Rutherfurd predeceased the 
testator and Anna L. Morton also predeceased the testator, 
your Complainants as Executors are not sufficiently advised 
whether they shall distribute a one-fourth share of said 
residuary personal estate now in their hands to the de¬ 
fendants, Charles H. Allen, Morton Minot and Bronson 
Winthrop, and American Security and Trust Company, as 
Trustees under the last will and testament and codicils 
thereto of Levi Parsons Morton, deceased, it being the 
share in which the minor defendants hereto are beneficially 
interested, or whether by reason of the falling in of the life 
interests which said Anna L. Morton and said Alice Morton 
Rutherfurd would have taken in such shares the trusts 
under Paragraph Five of said last will and testament are 
inactive or dry in so far as said one-fourth share is affected 
and they as Executors shall distribute said one-fourth share 
directly to the minor defendants Winthrop Rutherfurd, Jr., 
John Philip Rutherfurd, Hugo Rutherfurd, Alice Margaret 
Mary Rutherfurd and Guy Gerard Rutherfurd, being all 
the children of Alice Morton Rutherfurd who survived the 
testator. 

11. Complainants have been advised that the said minor 
children of Alice Morton Rutherfurd, being all the children 
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of said Alice Morton Rutherfurd who survived tie testator 
and who are defendants herein, are entitled to a otie-quarter 
share of the residuary estate, or a one-twentietji share to 
each of said children, and Complainants as Exectitors have 
therefore made payments simultaneously with payments of 
income to the Trustees of the trusts created under 

209 the will for the benefit of the children of testator who 
survived him, in like manner and based on like pro¬ 
portions, that is, one-twentieth for the benefit of each of 
said children, to the guardian of said children, aJll of which 
is more fully set forth in Schedule S, page 110, and Sched¬ 
ule EE, page 127, “Suspense Account” of the Executors’ 
First Account, but have not charged the payments so made 
for account of the minor defendants either to principal or 

income. I 

| 

Complainants are not sufficiently advised as |to whether 
Article Fifth of decedent’s will, the provisions 6f which in 
so far as material, are set forth in paragraph ll hereof, is 
to be construed so as to entitle said minor defendants to 
income on their respective shares in the residuary estate 
from the date of testator’s death or from one year after 
testator’s death or otherwise. 

12. Decedent’s will dated June 29th, 1910, contained the 
following provision in Article Fourth: | 

“ * * * And whereas it has been my pleasure during my 
lifetime to make allowances from time to time to my sister- 
in-law Caroline Lay, wife of Richard G. Lay, now for as 
much as such assistance will be cut off by my death, as a 
substitute therefor, so far as the future is concerned, I here¬ 
by give and bequeath to her the sum of Twelve Hundred 
dollars, to be paid annually or by monthly payments for 
ten years from the date of the execution of this will.” 

Mrs. Caroline Lay during decedent’s lifetime was au¬ 
thorized to draw and did draw the sum of $10(|). per month 
against decedent’s account, and subsequent tj) decedent’s 
death drew a monthly allowance of $100. for the months 
of May and June 1920, all of which is more fiillv set forth 
in Schedule FF, page 129, of the Executors’ First Account. 
The Executors are not sufficiently advised whether the sums 
paid under the said provision for Mrs. Caroline Lay 

210 are to be charged against income as ah annuity or 
against principal as a legacy. 
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13. Your Complainants have therefore brought this bill 
of Complaint that the Court may construe the said last will 
and testament and codicils thereto of the said Levi Parsons 
Morton, deceased, with respect to the questions presented 
and direct them in the distribution of the estate. 

Wherefore the premises considered, the complainants 
pray: 

First. That the Court will grant unto the Complainants 
the United States writ of subpoena to be directed to the 
defendants commanding them and each of them severally to 
appear and answer the exigencies of this bill. 

Second. That the Court will appoint a guardian ad litem 
for the infant defendants, Winthrop Rutherfurd, John 
Philip Rutherfurd, Hugo Rutherfurd, Alice Margaret Mary 
Rutherfurd and Guy Gerard Rutherfurd, to appear in this 
suit in their names and defend their interests therein. 

Third. That the Court will appoint a guardian ad litem 
for the infant defendants, Margaret Morton Eustis, Morton 
Corcoran Eustis, Edith Celestine Eustis and Anne Living¬ 
ston Eustis, to appear in this suit in their names and defend 
their interests therein. 

Fourth. That the Court will appoint a guardian ad litem 
to represent the unknown remaindermen of the Estate of 
Levi Parsons Morton, deceased. 

Fifth. That your Complainants may be duly instructed 
by decree of this Court as to the proper construction and 
interpretation of the last will and testament and codicils 
thereto of Levi Parsons Morton, deceased, and as to their 
duties as Executors, all as hereinabove specifically 
211 requested. 

Sixth. That the Court will grant unto complain¬ 
ants such other and further relief as the nature of the case 
shall require and as unto the Court may seem just and 
proper. 

CHARLES H. ALLEN, 
MORTON MINOT, 

BRONSON WINTHROP, 

Complainants. 

HOWE, SWAYZE & BRADLEY, 

Attorneys for Complainants. 

I do solemnly swear that I have read the aforegoing and 
annexed bill by me subscribed and know the contents there¬ 
of, that the matters and things therein stated upon my per- 
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sonal knowledge are true, and those stated as ijipon infor¬ 
mation and belief I believe to be true. 

CHARLES H. ALLEN. 

State of Massachusetts, 

County of Middlesex , ss: 

Subscribed and sworn to before me this 17 day of June, 
A. D. 1922. ! 

[notarial seal.] ELMORE I. MacPHIE, 

Notary Public. 

I do solemnly swear that I have read the aforegoing and 
annexed bill by me subscribed and know the contents 
thereof, that the matters and things therein ^tated upon 
my personal knowledge are true, and those stated as upon 
information and belief I believe to be tri|e. 

21iy 2 MORTON MINOT. 

State of New York, 

County of Monroe , ss: 

Subscribed and sworn to before me this 19th c|ay of June, 
A D 1922 

[notarial seal.] JAMES E. CONVEY, 

Notary Public. 

Com. expires Mar. 30, 1923. j 

I do solemnly swear that I have read the aforegoing and 
annexed bill by me subscribed and know the contents there¬ 
of, that the matters and things therein stated upon my 
personal knowledge are true, and those stated as upon in¬ 
formation and belief I believe to be true. 

BRONSON WINTHROP. 

State of New York, 

County of New York, ss: j 

Subscribed and sworn to before me this 27th day of June, 
A. D. 1922. 

[notarial seal.] J. GALE NEEDHAM, 

Not airy Public. 

Kings Co. Ctf. filed in N. Y. Co. 


(Here follows photolithograph, side folio 212.) 
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213 Separate Answer of Defendant, American Security 

& Trust Company, Trustee. 

Filed August 3, 1922. 

####### 

The American Security and Trust Company, a corpora¬ 
tion, for separate answer to the bill of complaint in the 
above entitled cause, respectfully says: 

I, II. This defendant admits that it is a corporation en¬ 
gaged in business and having its principal office in the city 
of Washington, District of Columbia, and is a trustee under 
the last will and testament and codicils thereto of Levi Par¬ 
sons Morton, deceased. 

Being without accurate knowledge as to the citizenship, 
residence sin d other facts alleged in said paragraphs re¬ 
garding the other parties therein mentioned, it can neither 
affirm nor deny the same. 

Ill, IV, V, VI. This defendant admits the allegations of 
facts contained in the 3rd, 4th, 5th and 6th paragraphs of 
said bill, but in so far as matters of record in this court 
are alleged prays that the records themselves be referred 
to for accuracy. 

VII. The allegations of the 7th paragraph of said bill 
relate to matters of record in this court and this defendant 
prays that the originals of such records be referred to for 
accuracy. 

VIII, IX. The allegations of the 8th and 9th paragraphs 
of the bill raise questions of law, which this defendant is 
advised it is not called upon to answer. 

X, XI. In so far as the 10th paragraph of said bill pur¬ 
ports to set forth extracts from the last will and testament 
and various codicils thereto of said testator, this defendant 
prays that the records of said will and codicils, or exempli¬ 
fied copies thereof, be referred to for accuracy. 

214 In so far as the 10th and 11th paragraphs raise 
questions of law as to the construction of said will 

and codicils and the duty and faculties of the plaintiffs, as 
executors, thereof, this defendant submits its rights as 
trustee to the protection of this Honorable Court. 

Further answering said paragraphs, this defendant says 
that it is advised by counsel and avers that the intention 
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and meaning of the testator as expressed in his last will 
and testament and said codicils thereto and the }egal effect 
of the language employed by him to express his intention 
was and is that the executors of his will, upon Completion 
of their duties as such, should deliver to themsel ves and to 
this defendant, as testamentary trustees, all of tl:.e personal 
estate remaining in their hands or under their control at 
the end of their administration constituting thq residuary 
estate of said testator, to be by such testamentary trustees 
reduced to possession and divided into four (4) equal and 
separate parts or shares, one of said equal part^ or shares 
to be designated by the name of each of the thiiee (3) sur¬ 
viving children of the testator, to wit: Edith Livingston 
Morton Eustis, Helen Morton, and Mary Morton, and the 
remaining fourth part or share to be designated by the 
name of the testator’s daughter, Alice Winthifop Morton 
Rutherfurd, who predeceased the testator leaving lawful 
issue surviving him, and after making such division and 
designation to thereafter hold three of the separate parts 
or shares during the respective lives of each of said sur¬ 
viving daughters, and to deliver and pay over to the 
proper representative of the lawful issue surviving the tes¬ 
tator of said deceased daughter, Mrs. RuthCrfurd, per 
stirpes, the part or share designated by her npe, and to 
also pay over all income from said separate trufet shares or 

funds to the respective beneficiaries thereof in strict 
215 accordance with the terms of the will in that regard. 

Upon advice of counsel, this defendant avers that 
under the provisions of said last will and testament and 
codicils thereto, and the law and practice prevailing in 
this jurisdiction, there being no deficiency of personal assets 
to pay debts and legacies, said executors, as su<bh, have and 
were given no power or functions with regard to any of 
the real estate of said testator, and in dealing with said 
real estate in fact and legal effect are exercising their dis¬ 
tinct and different powers and duties as testamentary trus¬ 
tees and should act thereabouts in cooperation with this 
defendant, their co-trustee. 

That by the will of said testator, as modified by the codicil 
thereto executed March 30, 1911, appointing this defendant 
trustee of his estate, and by the codicil executed June 14, 
1911, which restricts the modifications made by the previous 

13—6528a 
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codicil in the trust provisions of his will to his personal 
estate and to his real estate located in the District of Co¬ 
lumbia, the living issue surviving the testator of his de¬ 
ceased daughter, Mrs. Rutherfurd, were given an undivided 
one-fourth ( 1 / 4) interest in the real estate of said testator 
located in the State of New York. At the time of his death, 
this defendant is informed and believes said testator was 
not seized of any real estate located in the District of 
Columbia. 

This defendant is advised and avers that said real estate 
not having been partitioned or divided the management 
thereof and the collection and distribution of the income 
therefrom is a duty imposed upon the testamentary trustees 
and not upon the executors as such. This defendant because 
of objection made by counsel for the Rutherfurd heirs and 
in order to save expense and delay has announced its will¬ 
ingness to permit the share of the Rutherfurd heirs 
216 in the rents from the New York real estate to be paid 
by the lessees of said real property to the proper 
representative of said Rutherfurd heirs. 

XII. The allegations of the 12th paragraph of the bill 
raise questions of law which this defendant is advised it is 
not called upon to answer. 

XIII. This defendant joins in the prayer of the plain¬ 
tiffs for a construction of the last will and testament and 
codicils thereto of said testator, and submits its rights as 
trustee thereunder to the protection of this Honorable Court 
and prays that this cause may be held open for such further 
instructions and orders as the nature of the case or the 
rights of the parties may require. 

Wherefore, having fully answered, this defendant prays 
to be hence dismissed with its reasonable costs and counsel 
fees in this behalf incurred. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

By H. S. REESIDE, 

Vice President. 

A ftpcf* 

MARTIN R. WEST, 

Assistant Secretary. 

[corporate seal.] 

D. N. H. McKENNEY & FLANNERY, 

Attorneys for A. S. & T. Co. Deft. 
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District of Columbia, ss: 

I, H. S. Beeside, do solemnly swear that I anji the Vice- 
President of the American Security and Trust Company, a 
corporation, one of the defendants in the abofe entitled 
cause; that I have read the answer hereto attached by me 
subscribed in the name and on behalf of said corporation 
and know the contents thereof, and the facts therein stated 
positively are true and those stated upon information and 
belief I believe to be true. 

H. S. 

217 Subscribed and sworn to before me this 2nd day 
of August, 1922. 

[notarial seal.] J. ELIOT MOBAN, 

Notary Public . 

Separate Answer of Charles H. Allen, et al., aj? Trustees. 

Filed October 19, 1923. 

• «****• 

These defendants for their separate answer to the bill of 
complaint in the above entitled cause, respectfully say: 

1, 2, 3, 4, 5, 6, 7, 8 and 9. These defendants admit the 
allegations contained in the paragraphs of the bill of com¬ 
plaint numbered 1, 2, 3, 4, 5, 6, 7, 8 and 9. 

10. These defendants admit the allegations Contained in 
the paragraph of the bill of complaint numbered 10 and 
further answering said paragraph, these defendants say 
that they are advised by counsel and they therefore allege 
that the true intent and meaning of the testator as ex¬ 
pressed in his Last Will and Testament and Codicils thereto 
and the legal effect of the language employed by said 
testator in his said Will and Codicils, is that in the event 
of his wife, the late Anna Livingston Morton, and one of 
his children predeceasing him, the share of his residuary 
estate which would have been turned over to the Trustees 
for the benefit of such child had such child survived him, 
should, upon testator’s death, be set apart and paid over 
by the Executors to the issue surviving him, if jany, of such 
child per stirpes. 

Further answering said paragraph 10, thes^ defendants 
allege upon information and belief that said Testator at 
the time of the execution of his said Last Will and Testa- 
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ment was a resident of the State of New York and they are 
advised by counsel and they therefore allege that the law 
of the State of New York by reason of the Testator’s resi¬ 
dence in said state as aforesaid is controlling in construing 
his said Last Will and Testament, and further that 

218 the said law of the State of New York requires upon 
the facts before this Honorable Court that the share 

of Testator’s residuary estate which would have been 
turned over to the Trustees under said Last Will and Testa¬ 
ment for the benefit of the late Alice M. Eutherfurd had she 
survived the Testator, be turned over by the Executors 
directly to the issue of said Alice M. Eutherfurd who sur¬ 
vived the Testator, per stirpes, without the intervention 
of the said Trustees. 

These defendants therefore allege that the Trustees are 
not entitled to receive from the Executors the one-quarter 
share of the Testator’s personal estate which would have 
been turned over to the Trustees for the benefit of the late 
Alice M. Eutherfurd had she survived the Testator. 

11. These i defendants admit the allegations contained in 
the paragraph of the bill of complaint numbered 11 and 
further say that they are advised by counsel and they there¬ 
fore allege that the Trustees are not entitled to receive from 
the Executors any part of the income which has accrued 
since the date of Testator’s death on the one-quarter share 
of the Testator’s personal estate which would have been 
turned over to the Trustees for the benefit of the late Alice 
M. Eutherfurd had she survived the Testator. 

12. These defendants admit the allegations contained in 
the paragraph of the bill of complaint numbered 12. 

13. These defendants admit the allegations contained in 
the paragraph of the bill of complaint numbered 13 and 
join in the prayer of the complainants for a construction 
of the Last Will and Testament and Codicils thereto of 
said Testator with respect to the questions presented in the 
bill of complaint herein. 

Wherefore, having fully answered, these defend- 

219 ants pray to be hence dismissed with their reasonable 
costs and counsel fees in this behalf. 

CHAELES H. ALLEN, 
MOETON MINOT, 
BEONSON WINTHEOP. 
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HOWE, SWAYZE & BRADLEY, 

Attorneys for the Defendants, Charles H. Allen , 
Morton Minot, and Bronson Winthrop, jzs Trustees 
Under the Last Will and Testament of Levi Par¬ 
sons Morton, Deceased. 


State of New York, 

County of New York, ss: 

We, Charles H. Allen, Morton Minot and Bronson Win- 
throp, do severally solemnly swear that we have read the 
foregoing answer by us subscribed and knew the contents 
thereof; that the matters and things therein stated on per¬ 
sonal knowledge are true and those stated on information 
and belief we believe to be true. 


CHARLES H. ^LLEN, 
MORTON MIN0T, 
BRONSON WINTHROP, 

I 

Subscribed and sworn to before me this 18th day of Oc¬ 
tober, 1923. 

[notarial seal.] JESSE C. MILLARD, 

Notary Public, Richmond County. 

220 Supplemental Answer of the Defendant American 

Security and Trust Company. ! 

Filed November 13,1923. | 


The American Security and Trust Company, a corpora¬ 
tion, by leave of the court first had and obtained, files this 
separate supplemental answer to the bill of complaint in the 
above entitled cause because of certain allegations of fact 
and of law contained in the answers of Charles H. Allen, 

I ' 

Morton Minot and Bronson Winthrop, as executors and 
trustees, and Winthrop Rutherfurd, as guardian of the 
minor defendants, Winthrop Rutherfurd, Jr.,j John Philip 
Rutherfurd, Hugo Rutherfurd, Alice Margarqt M. Ruther¬ 


furd and Guy Gerard Rutherfurd. 

II. At the time of the making of his last wtill and testa¬ 
ment, on June 29, 1910, the testator Levi P. hlorton was a 
resident of and had his legal domicile in the fetate of New 

i 
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York, and was the owner of a large amount of real and per¬ 
sonal property located in the State of New York and in the 
District of Columbia and elsewhere, among other proper¬ 
ties, the parcel of real estate and premises at the northwest 
corner of 15th and H Streets, N. W., in Washington, D. C., 
improved by the Shoreham Hotel, which property was sub¬ 
sequently sold by the testator prior to his death. 

In the year 1911, said Levi P. Morton changed his domi¬ 
cile to the District of Columbia and, as your defendant is 
informed and avers, thereafter conferred with his counsel, 
Judge William G. Choate, now deceased, one of the leaders 
of the New York bar, who had prepared his will and was 
one of the subscribing witnesses thereto, concerning a 
change in his scheme of testamentary disposition and the 
preparation of a codicil to carry such modified scheme into 
effect. Thereafter, and on March 30, 1911, said Levi P. 

Morton made a codicil to his will, in which he ap- 
221 pointed your defendant trustee in place of the Guar¬ 
anty Trust Company of New York, with Charles H. 
Allen, Morton Minot and Bronson Winthrop as co-trustees, 
and nominated said individual trustees as the executors of 
his said will. Subsequently, and on June 14,1911, said Levi 
P. Morton made another codicil in which he made a substan¬ 
tial change in the testamentary scheme of disposition of his 
property and in the separate trust estates created for his 
four daughters. The two codicils last mentioned were pre¬ 
pared by his counsel, Judge William G. Choate, one of the 
subscribing witnesses thereto, after a careful consideration 
of the laws of New York and of the District of Columbia, 
as will hereafter more fully appear. 

Anna Livingston Morton, the wife of said Levi P. Mor¬ 
ton, died on the 14th of August, 1918, leaving a last will and 
testament in which this defendant, the American Security 
and Trust ! Company, was nominated as executor and trus¬ 
tee, which last will and testament was admitted to probate 
and record by the Supreme Court of the District of Co¬ 
lumbia, holding Probate Court, Administration No. 24,970. 
Subsequently thereto, a proceeding was instituted in the 
Surrogate’s Court of Dutchess County, in the State of New 
York, in the matter of the transfer tax upon the estate of 
said Anna Livingston Morton, in which proceeding the 
District of Columbia residence of said Levi P. Morton was 
attacked, and because of his age and physical infirmities he 
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was unable to testify, but his counsel, said Judge William 
G. Choate, narrated, in his deposition which was filed in the 
cause, the facts and circumstances relating to the change 
of domicile and, also to the preparation and Execution of 
the aforesaid codicils to said last will and testarhent, and, as 
showing the testator’s motives for making thb changes in 
the scheme of testamentary disposition set florth in the 
will, Judge Choate produced and filed with his tes- 
222 timony a letter written by him under date of June 
10, 1911, to Governor Morton, and Governor Mor¬ 
ton’s reply thereto, dated June 12, 1911, authorizing the 
preparation of the codicil executed on June 14, 1911, which 
letters are in the words and figures following: 

“ Wallingford, Conn., June 10, 1911. 
“My Dear Gov. Morton: 

“You have always expressed to me in reference to your 
will a general desire as far as possible, subjelct of course 
to the generous power you have conferred on tymir daugh¬ 
ters with the approval of your co-trustees t^ dispose of 
part of their shares in your estate by their will^, to have the 
property kept in your own family. This purpose has been 
observed in your will as far as the law of New York would 
allow. But the law of New York forbids the tying up of 
property in trust for more than two lives. Consequently 
your daughters’ shares which are each tied up in trust for 
two lives, first for the daughter’s life and secondly for Mrs. 
Morton’s life, were necessarily, so long as yoti were a citi¬ 
zen of New York, and your will was governed by its laws, 
given away absolutely on their deaths and each child’s share 
so far as not disposed of by her will was so given by her 
will to her children if any, and if none, then t<> her surviv¬ 
ing sisters and the children of deceased sisteifs absolutely. 
The consequence is that on the death of either of your un¬ 
married daughters an equal portion of that part of her 
share held in trust for her benefit during her life and over 
which she has no power of disposition by h^r will would 
go absolutely to each of her surviving sisters. 

“Now as you have become a citizen of the District of 
Columbia, its laws will govern your will and those laws 
allow property to be tied up in trust for ally number of 
lives in being at the death of the testator, afid instead of 
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vesting these portions of the share of a daughter on her 
death absolutely in her sisters you can, if you wish, direct 
them to be held in trust for them during their lives, and on 
their death direct their distribution among other members 
of the family. This would more perfectly carry out your 
general purpose of keeping the property in the family and 
I thought it might seem to you a more desirable arrange¬ 
ment. 

“Please write me a letter acknowledging the receipt of 
this and stating whether you approve such a change in your 
will and I will prepare a codicil to carry out your wish and 
have it ready for your next visit to New York. It has been 
suggested to me that it might be a good thing to allow a 
part of the shares of any of your daughters, subject to the 
approval of the co-trustees to be invested in a home, the 
occupation of which of course during her life would 
223 be the application of the income of the amount so 
invested to her use and perhaps this would obviate 
any necessity for ever advancing to them the $200,000 au¬ 
thorized by the will. The suggestion seems to me a good one 

and if vou conclude to make a codicil this can be added to 
•/ 

it, if you approve. 

“Please write me here, Wallingford, Conn., and let me 
know when next you expect to be in New York in case you 
wish anything done in the matter. 

Yrs. sincerely, 

: WM. G. CHOATE.” 

“June 12, 1911. 

“My Dear Judge Choate: 

“I thank you for your favor of the 10th instant together 
with the wise suggestions therein conveyed. I am gratified 
to learn that my residence in Washington, recently estab¬ 
lished, brings to me the opportunity which I did not possess 
before, namely, of providing that my entire property shall 
descend to my grandchildren. I, therefore, request you 
to prepare a codicil in harmony with my oft expressed 
wishes which the suggestion of your letter so fully covers. 

LEVI P. MORTON.” 

This defendant therefore avers that said testator and 
his said counsel gave careful consideration to the laws of 
the District! of Columbia, as well as to the laws in force 
in the State of New York, before changing his scheme of 
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testamentary disposition, and that said counsel advised 
said testator that, as he had become a citizen of ihe District 
of Columbia, its laws would govern his will. 

II. At the time of his death, said testator was seized and 
possessed of a large estate, consisting of the j personalty 
shown in the First Account of Charles H. Al^en, Morton 
Minot and Bronson Winthrop, executors, (Exhibit B with 
the bill of complaint in the above entitled cause), and of 
the following valuable real estate located in the States of 
New York and New Jersey, most of which is set forth in 
the “Suspense Account” forming Schedule CC Accompany¬ 
ing said First Account of the executors:! 

224 The Morton Building, 110-12-14-16 Nassau St., and 
39-41 Ann St., New York City. | 

Apartments, premises 201 West 121st St., And 2026-28 
Seventh Ave., New York City. 

Premises 139 West 51st St., New York City. 

Premises 503 Fifth Ave., New York City. 

Lots 52 and 53, Section 2, Alpine, Bergen dounty, New 
Jersey. 

28 acres of land, being part of “Ellerslie op Hudson,” 
in Dutchess County, State of New York. 

As recited in said Suspense Account, Schedule BB and 
CC of said First Account of the Executors, premises Nos. 
110-116 Nassau St., and 39-41 Ann St., were, at the time 
of testator’s death, in the management of real estate agents 
of his appointment and this agency was continued “pending 
the completion of arrangements for the management of 
decedent’s real estate by the trustees”, and jthe trustees 
took over the operation of said properties on ^>r about the 
following dates: 

139 West 51st Street July 1, 1920; 110-116 Nassau Street 
and 39-41 Ann Street, July 1, 1920; 503 Fifth [Avenue, 201 
West 121st Street, 2026/8 Seventh Avenue Au^. 1, 1920. 

This defendant, after making due compliance with the 
laws of the State of New York and qualifying to act as 
trustee, actively cooperated with its co-trustee^ in the con¬ 
trol and management of all of the aforesaid rehl estate and 
premises, and received and replied to numerous communi¬ 
cations from its said co-trustees regarding tAe details of 
management and had numerous conferences w^th them re¬ 
garding said realty. 
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III. On or about December 1, 1920, a lease of the ground 
floor and part of the basement of the premises 110- 

225 12-14-16 Nassau Street was made by said Charles 
H. Allen, Morton Minot and Bronson Winthrop, as 

executors, and by said individuals and the American Se¬ 
curity and Trust Company, as trustees, acting as landlords, 
and the F. W. Woolworth Company, a corporation, as ten¬ 
ants, and, as this defendant has stated in its original an¬ 
swer, because of objection made by counsel for the afore¬ 
said Rutherfurd heirs, and to save expense and delay, it 
agreed that one-fourth of the net rents, payable under said 
lease, might be paid by the tenant directly to the guardian 
of said children. 

The aforesaid premises No. 139 West 51st St., New York 
City, was leased to John J. Keeler, as tenant, for a term 
beginning January 1, 1921, and ending January 1, 1924, 
by a lease executed by the American Security and Trust 
Company, as trustee, and by Charles H. Allen, Morton 
Minot and Bronson Winthrop, as executors and trustees, 
as landlords. 

IV. By deed dated October 4, 1921, and executed by the 
American Security and Trust Company, trustee, and by 
Charles H. Allen, Morton Minot and Bronson Winthrop, as 
executors and trustees, the aforesaid premises 201 West 
121st St. and 2026-28 Seventh Avenue, in the City of New 
York, were sold to the 400 Manhattan Avenue Corporation 
for a cash consideration of $35,000. and a mortgage for 
the balance, $210,000. The mortgage for the deferred pur¬ 
chase money defendant is advised was made to the execu¬ 
tors and testamentary trustees, who had executed the deed, 
as well as the contract of sale. 

On or about November 15, 1922, said parcel of 28 acres 
in Dutchess County, New York, was sold to Helen Morton, 
a daughter of the testator, and the deed was executed by 
the American Security and Trust Company, trustee, as 
well as by the aforesaid individual executors and trus¬ 
tees. 

226 V. This defendant further says that it has at all 
times been ready and willing to give, and whenever 

requested by said individual executors and trustees has 
given, its advice and assistance in the management and dis¬ 
position of the large personal estate of said testator, as 
well in the management and disposition of the aforesaid 
real estate, and that it has always insisted that said in- 
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dividual executors, upon the completion of theiif duties as 
such, should turn over and deliver said estatd to them¬ 
selves and this defendant as testamentary trustees to en¬ 
able effect to be given to the trust provisions of the will 
of said testator; that by said will the testamentary trustees 
have certain important functions and duties tjo perform 
in the division of said estate, the setting aside aijid marking 
of the respective trust shares, and the conversion or par¬ 
tition of the realty for the purpose of making such divi¬ 
sion, and in the re-investment of the proceeds atid the pro¬ 
ceeds of sales of stocks and securities in establishing the 
respective trust funds, which functions and dulfies require 
the exercise of discretion, judgment, experience, and con¬ 
certed action upon the part of the testamentary trustees 
in order to carry out the intentions and wishesj of the tes¬ 
tator and protect the interest of the beneficiaries. 

VI. Further answering, this defendant says t|aat it is ad¬ 
vised by counsel and avers that the devolution of the title 
to the one-quarter undivided share to be set a^ide for the 
heirs of Alice M. Rutherfurd, prior to the actual partition 
and division of this large estate, comprising b<jth real and 
personal property, did not relieve said testamentary trus¬ 
tees of the duties imposed upon them by said will, and that 
the title to said share vested in said Rutherfurd heirs sub¬ 
ject to the general trust provisions of said will embracing 
the whole residuary estate. 

227 Further answering, this defendant sa^s that it has 
notified said individual executors and trustees, as 
well as the representative of said Rutherfurd heirs, that 
if this court should hold that the title to said! one-quarter 
undivided share passes to said heirs through the testamen¬ 
tary trustees, it will not claim, as such trustee, any com¬ 
mission upon the principal of said share, and will only ex¬ 
pect such compensation for collecting and distributing the 
income of said Rutherfurd heirs and keeping the accounts 
of their share as the court may deem just and proper. 

Wherefore, having fully answered, this defendant prays 
to be hence dismissed with its reasonable costs; and counsel 
fees in this behalf incurred. 

AMERICAN SECURITY ANJ) TRUST 
COMPANY, 

By CORCORAN THOM, 

Vice President. 

D. N. H. 
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District of Columbia, ss: 

I, Corcoran Thom, do solemnly swear that I am the Vice- 
President of the American Security and Trust Company, 
a corporation, one of the defendants in the above entitled 
cause; that I have read the answer hereto attached by me 
subscribed in the name and on behalf of said corporation 
and know the contents thereof, and the facts therein stated 
positively are true and those stated upon information and 
belief I believe to be true. 

' CORCORAN THOM. 

Subscribed and sworn to before me this 12th day of No¬ 
vember, 1923. 

[seal.] J. ELIOT MORAN. 

McKENNEY & FLANNERY, 

Attorneys for American Security & Trust Co., Trus¬ 
tee, Defendant. 


228 Decree. 

Filed March 4, 1924 

******* 

This cause coming on to be heard on the bill for instruc¬ 
tions filed by the plaintiffs as executors of the Last Will and 
Testament of Levi Parsons Morton, deceased, and the an¬ 
swers and supplemental answers thereto filed by and on 
behalf of the various adult and minor defendants, and after 
hearing counsel for the respective parties and considera¬ 
tion by the Court, it is, this 4th day of March, 1924, ad¬ 
judged, ordered and decreed: 

1. The property described in paragraph 7 of the bill 
passes under article four of said Last Will and Testament, 
one-third thereof going to Edith Livingston Morton Eustis, 
one-third to Helen Morton, and one-third to Mary Morton, 
excluding the five infant children of the late Alice Morton 

Rutherfurd. 

*- _ 

2. The one-fourth share of said Rutherfurd children in 
the residuary, personal estate now in the hands and/or un¬ 
der the control of the executors shall be distributed to the 
defendants Charles H. Allen, Morton Minot, Bronson Win- 
throp and the American Security and Trust Company, as 
trustees under said Last Will and Testament and codicils 
thereto of said Levi Parsons Morton. 





BRONSON WINTHROP ET AL. 


205 


3. The provisions of article five of said will are con¬ 
strued to entitle the said five infant children of Alice Mor¬ 
ton Rutherfurd who survived the testator and $re defen¬ 
dants herein, to income on their respective shades in the 
residuary estate from the date of testator’s deatfi. 

4. The provisions of article four of said will Relating to 
Caroline Lay are construed to give her an annuity, and 
sums paid or payable thereunder are chargeable to in¬ 
come. 

229 5. It is further ordered that said trustees be, and 
they are hereby, authorized to deduct from the cor¬ 
pus of the total trust estate and to pay to Edward Stafford 
for his services as guardian ad litem and attorney for the 
infant defendants herein, a fee of four thousand $4,000.00). 
The question of fees payable from said corpus of the trust 
estate to counsel for the other parties interested] is hereby 
reserved for the future consideration and determination 
of the Court upon petition setting forth any agreement 
which may have been made regarding compensation and 
showing the services rendered by and any previous allow¬ 
ances which may have been made to such counsel out of 
the funds of the estate. 

6. It is further ordered that this cause be, and it is here¬ 
by, retained for such further decrees, orders a4d instruc¬ 
tions to the trustees, or any of them, as the (necessities 
of the case may require. 

WILLIAM filTZ, 
Justice . 

Order Allocating Counsel Fees . 

Filed November 11,1927. ! 

• * * # # * | • 

On motion of American Security & Trust Company, Trus¬ 
tee, it is by the court this 11 day of Nov. 1927, 

Adjudged and ordered that the sum of thirtyf-five thou¬ 
sand dollars, authorized by the court order of Ji^ly 26, 1927 
to be paid to counsel for the American Security & Trust 
Company, be charged and allocated by the testamentary 
trustees as follows: one-fourth of said sum to the prin¬ 
cipal of each of the four trusts created by the said will and 
codicils. 

230 It is further ordered that jurisdiction or this cause 
be and is hereby retained for such further orders 


206 


CHARLES J. HEPBURN VS. 


and directions as the trustees may require in the adminis¬ 
tration of the trusts reposed in them. 

WILLIAM HITZ, 

Justice. 


No objection: 

HOWE, HILL & BRADLEY, 
Attorneys for Chas. H. Allen and 
Bronson Wmthrop, co-trustees 
under last unit and testament of 
Levi Parsons Morton, etc. 
EDWARD STAFFORD, 

Guardian ad litem for Guy Gerard 
Rutherfurd, Alice Margaret Mary 
Rutherfurd, Hugo Rutherfurd, 
and John Philip Rutherfurd . 

We consent: 

HAMILTON & HAMILTON, 
Attorneys for Edith Livingston, 
Morton Eustis and Helen Mor¬ 
ton. 

(Signature illegible). 

Attorney for Mary Morton. 

I EDWARD STAFFORD, 

Attorney for Winthrop Rutherfurd, Jr. 


Designation of Record by Lewis Peter Morton and Miriam 
Morton, Appellees, by their Guardian ad litem, Francis 
L. Neubeck. 

Filed June 7, 1935. 

*•*#**• 


Frank E. Cunningham, Esquire, 

Clerk, Supreme Court of the District of Columbia: 

In making up the transcript of record on appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia in the above entitled cause, you will please include the 
following papers on file in Equity Cause No. 40,285. where¬ 
in Charles H. Allen and others are plaintiffs, and the Amer¬ 
ican Security and Trust Company are defendants: 

1. Bill of complaint. 

2. Answer and supplemental answer of American Se¬ 

curity and Trust Company. 

231 3. Answer of Charles H. Allen, Morton Minot and 

Bronson Winthrop, Trustees. 
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4. Decree entered March 4, 1924. 

5. Order allocating counsel fees, entered November 11, 
1927. 

6. This designation of record. 

LEWIS PETER MORTON, 
MIRIAM MORTON, 

Defendants, 

By FRANCIS L. NEUBECK, 

Guardian ad litem. 

Service of a copy of the foregoing designation of record 
is acknowledged this 6th day of June, A. D. 1935. 

CHAS. H. BRADLEY, 

Attorney for plaintiff Bronson Winthrop, as Trustee under 
the last will and testament of Levi Parsons Morton; and 
for defendants Bertha Allen Logan and Frandis L. Rob¬ 
bins, Jr., Executors under the will of Charle $j H. Allen, 
deceased; defendants George Morton Minot and the Se¬ 
curity Trust Co., Executors under the will of Morton 


Minot, deceased, and the defendant Francis L. Robbi'ns, 
Jr., substituted co-trustee under the last will land testa¬ 
ment of Levi Parsons Morton, deceased. 

MeKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL. 

June 6, 1935. 

Attorneys for defendant American Security & Trust Co., 
as Trustee under the last will and testament of Levi Par¬ 
sons Morton, deceased. 

ARTHUR HELLEN, 

Attorney for defendants Edith Livingston Morton Eustis, 
Helen Morton, Margaret Morton Eustis Finlay, Morton 
Corcoran Eustis and Edith Celestine Eustis. 

EDWARD STAFFORD, 

By J. F. 

Attorney for defendants Winthrop Rutherfurd, Jr., John 
Philip Rutherfurd, Alice Margaret Mary Rutherfurd, and 
Winthrop C. Rutherfurd, as Guardian of Alice Margaret 
Mary Rutherfurd and Guy Gerard Rutherfurd, minors, 
and as Guardian ad litem for Guy Gerard Ruther¬ 
furd. 

232 MORGAN H. BEACH, 

Guardian ad litem for Helen Louise Cor dor an Eus¬ 
tis and Anne Livingston Eustis. 
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FRANK BUCKLEY, 

By (Signature illegible) 
Guardian ad litem for William Hazlett Minor, Jr. 

SHERLEY FAUST & WILSON. 
Attorneys for defendants Charles J. Hepburn, Executor of 
the last will and testament of Mary Morton, deceased; 
Charles J. Hepburn and Girard Trust Company, Trus¬ 
tees under the last will and testament of Mary Morton, 
deceased; and Charles J. Hepburn and Girard Trust 
Company, as general Guardians of the defendants Lewis 
Peter Morton and Miriam Morton, minors. 

233 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 232, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 55624 in Equity, wherein 
Charles H. Allen and Bronson Winthrop, as Trustees under 
the Last Will and Testament of Levi Parsons Morton, de¬ 
ceased, are Plaintiffs and American Security and Trust 
Company, a corporation, as Trustee under the Last Will 
and Testafnent of Levi Parsons Morton, deceased, et al. 
are Defendants, as the said remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of July, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. ‘ 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6528. Charles J. Hepburn, as Executor &c., et 
al., Appellants, vs. Bronson Winthrop et al. &c. United 
States Court of Appeals for the District of Columbia. 
Filed Aug. 2, 1935. Henry W. Hodges, Clerk. 
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No. 6528 ! 
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v. 


BRONSON WINTHROP, FRANCIS L. ROBBINS, Jk., 
and AMERICAN SECURITY AND TRUST COM- 
PANY, a Corporation, as Trustees under the Last 
Will and Testament of Levi Parsons Morten, Deceased, 

ET AL., 

I 

Appellees . 


BRIEF FOR APPELLANTS CHARLES J. HEPBURN AND 
GIRARD TRUST COMPANY, TRUSTEES. 


PRELIMINARY STATEMENT. 

■ 

This is an appeal on behalf of the two n^inor adopted 
children of Mary Morton, deceased, from a decree of the 


Supreme Court of the District of Columbia, 


in an equity 
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proceeding brought by the original plaintiffs, Charles H. 
Allen and Bronson Winthrop, in their capacity as surviving 
individual trustees of the last will and testament of Levi 
P. Morton, deceased, to construe his will and codicils and, 
among other things, to determine the effect of the will of 
his daughter Mary Morton in its relation to his estate. 
(R. 3.) 

The American Security and Trust Company, a co-trustee 
with the original plaintiffs under Governor Morton’s will, 
declined to join as a party plaintiff in the cause and accord¬ 
ingly was made a defendant, together with all persons in¬ 
terested in the decedent’s estate. The cause was heard by 
Justice Bailey in the court below upon a stipulation of facts 
(R. 140) and was submitted for the determination of the 
court upon various agreed questions of law. (R. 151.) 

This appeal is from that portion of the decree wherein 
it was determined first that the power of appointment given 
by the will of Governor Morton to each of his children 
applied to one-half of one-fifth of his residuary estate 
instead of one-half of one-fourth of such estate; and second 
that the Federal estate tax paid by the estate of Governor 
Morton was chargeable solely against the personalty in the 
residuary estate. (R. 170.) 

The effect of the first holding is to curtail by approxi¬ 
mately $165,000 the estate coming to the two minor children 
of Mary Morton and of the second holding to further cur¬ 
tail their estate by a sum in excess of $97,000. (R. 136.) The 
CL ruling comes fifteen years after the death in May, 1920, of 
Governor Morton, and eleven years after the division by the 
trustees into four equal parts or shares of the residuary 
estate pursuant to the direction of the court as hereinafter 
more fully stated. Three of such shares were set up upon 
the books of the trustees under the names of his three sur¬ 
viving daughters, to-wit, Edith Livingston Morton Eustis, 
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Helen Morton and Mary Morton. The fourth equal share, 
designated as the Alice M. Rutherfurd share, was paid over 
by the trustees to the guardians of the surviving minor 
children of testator’s daughter, Alice M. Rutherfurd, who 
had predeceased him. (R. 142.) 

No share was set up or designated by the dame of tes¬ 
tator’s wife, Anna L. Morton, who had predeceased 
him, nor was any part of any of the four equal 1 shares into 
which the estate was divided designated as coming to the 
surviving daughters as an addition or accretion from the 
share that the wife, Anna L. Morton, would hkve taken if 
she had survived her husband. Income arising from the 
trusts so set up was periodically paid the beneficiaries. 
From time to time certain advancements authorized by the 
testator were on request paid each beneficiar^ out of the 
principal of the personalty. The trust estates continued 
to be so administered until the death of Mart Morton on 
April 20, 1932. 

Some time prior to her death and after Receiving the 
necessary approval of the trustees of Levi P. Morton’s 
estate to a partial exercise of the power of appointment 
given his children by her father’s will, Mary Morton, by her 
will bequeathed in trust to her two adopted children one- 
half of the original share in the residuary estate of Gov¬ 
ernor Morton held in trust for her for her life, so far as the 
same consisted of property other than real estate situated 
in New York, less the moneys, amounting to $lj65,000, which 
had theretofore been advanced to her. (R. 4b-42, 147-48.) 

Thereafter the trustees of Governor Motton’s estate 
other than the American Security & Trpst Company 
brought this suit to determine among other things whether 
the partial exercise of the power of appointment by Mary 
Morton applied to one-half of the whole Mary Morton trust 

i 

exclusive of New York real estate, or to one-half of four- 
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fifths of said trust, that is to one-tenth of the residuary 
estate of Levi P. Morton. (R. 11.) 

The only other of the questions submitted for the court's 
ruling from which an appeal was taken related as above 
indicated to the apportionment or non-apportionment of 
the Federal estate tax between the realty and personalty of 
Governor Morton's residuary estate. (R. 13.) 

STATEMENT OF FACTS. 

On June 29, 1910, Levi P. Morton, being a resident of 
the State of New York, executed his last will and testament. 
Shortlv thereafter he became a resident of the District of 
Columbia and subsequently executed three codicils to his 
will, to-wit, on March 30, 1911, June 14, 1911, and June 24, 
1911. He died a resident of the District of Columbia on 
May 16, 1920. (R. 141.) 

At the time of making his will his family consisted of 
his wife, Anna L. Morton, and four daughters, Edith Liv¬ 
ingston Morton Eustis; Alice M. Rutherfurd, Helen Morton, 
and Mary Morton; another daughter, Lena, having died 
some years previously unmarried and without issue. (R. 
143.) 

His daughter, Alice M. Rutherfurd, died June 19, 1917, 
leaving surviving her six children, one of whom died with¬ 
out issue in the lifetime of Governor Morton. His wife, 
Anna L. Morton, died August 14,1918, so that upon Gover¬ 
nor Morton's death there were surviving him three daugh¬ 
ters, Edith Livingston Morton Eustis, Helen Morton, and 
Mary Morton, and five children of his deceased daughter, 
Alice M. Rutherfurd. (R. 143.) 

Governor Morton left a gross estate of slightly less than 
$11,000,000. For Federal tax purposes the net estate was 
valued at $10,221,545 and a Federal estate tax of $1,736,- 
886.47 was paid by the executors out of the personal estate 
of the testator. (R. 144.) 


5 


The gross estate consisted of personalty of! a value of 
approximately $8,000,000 and of realty, chiefly in New York, 
of a value of something under $3,000,000. All [administra¬ 
tion and other expenses incurred by the executors were also 
paid out of the personalty. (B. 136.) 

The executors named in the will and codicils were Charles 
H. Allen, Morton Minot and Bronson Winthrop. They duly 
qualified as such and proceeded to administer the estate. 

I 

The First Suit for Construction of Governor Mortjon’s Will. 

In July, 1922, the executors above named filed a bill in 
equity in the Supreme Court of the District of Columbia for 
the construction of the will and codicils of Governor Morton, 
naming as defendants themselves and the Apierican Se- 

i 

curity & Trust Company as trustees under the will and the 
heirs at law and unknown remaindermen of t|he estate of 
Levi P. Morton. (B. 178.) Among the matters hpon which a 
ruling of the court was sought was the disposition 
of certain personalty which by Governor Morton’s will had 
been bequeathed to his wife and whether the portion of the 
residuary estate going to the Butherfurd heijrs should be 
paid over by the executors to the trustees under the will 1 
and by such trustees conveyed to the guardian of such 
Butherfurd heirs. 

In that suit the American Security & Triist Company 
filed a separate answer which, respecting the construction 
of the will, stated as follows (B. 192): 

I 

‘ ‘ Further answering said paragraphs, this defend¬ 
ant says that it is advised by counsel ai^d avers that 
the intention and meaning of the testator [as expressed 
in his last will and testament and said codicils thereto 
and the legal effect of the language employed by him 
to express his intention was and is that the executors 
of his will, upon completion of their duties as such, 
should deliver to themselves and to this defendant, as 
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testamentary trustees, all of the personal estate re¬ 
maining in their hands or under their control at the 
end of their administration constituting the residuary 
estate of said testator, to be by such testamentary trus¬ 
tees reduced to possession and divided into four (4) 
equal and separate parts or shares, one of said equal 
parts or shares to be designated by the name of each 
of the three (3) surviving children of the testator, to- 
wit, Edith Livingston Morton Eustis, Helen Morton, 
and Mary Morton, and the remaining fourth part or 
share to Ibe designated by the name of the testator’s 
daughter, Alice Winthrop Morton Rutherfurd, who 
predeceased the testator leaving lawful issue surviv¬ 
ing him, and after making such division and designa¬ 
tion to thereafter hold three of the separate parts or 
shares during the respective lives of each of said sur¬ 
viving daughters, and to deliver and pay over to the 
proper representative of the lawful issue surviving the 
testator of said deceased daughter, Mrs. Rutherfurd, 
per stirpes; the part or share designated by her name, 
and to also pay over all income from said separate 
trust shares or funds to the respective beneficiaries 
thereof in strict accordance with the terms of the will 
in that regard. ’ ’ 

The cause was heard by Justice Hitz upon the bill and 
answers and supplemental answers, and a decree was en¬ 
tered in the cause on March 4, 1924 (R. 204). The court 
construed the will as requiring the division of the residuary 
estate into four parts and the decree directed: 

“That one-fourth share of said Rutherford children 
in the residuary personal estate now in the hands 
and/or under the control of the executors shall be dis¬ 
tributed to the defendants Charles H. Allen, Morton 
Minot, Bronson Winthrop and the American Security 
& Trust Company as trustees under said last will and 
testament and codicils thereto of said Levi P. Morton. * ’ 

The question as to whether the four shares into which 
the residuary estate was directed to be divided were origi- 
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nal shares, or original shares plus additions dr accretions 
thereto, was not directly passed upon by the court, there 
being at that time, so far as the records of |:he court in 
that cause disclose, no question raised or suggestion made 
to the contrary by anyone. 

No appeal was taken from Judge Hitz’s ruling. 

Original Division of Estate. 

Following this decree the executors turned over to the 
trustees all of the residuary estate in their h^inds and, as 
stated, the trustees thereupon divided the saijne into four 
equal shares, three of them being set up as separate trusts 
bearing the respective names of the three daughters of Gov¬ 
ernor Morton, to-wit, Edith Livingston Morton Eustis, 
Helen Morton and Mary Morton. The fourth share, desig¬ 
nated as the Alice M. Rutherfurd share, was transferred to 
the guardian of the children of Alice M. Rutherfurd. There¬ 
after and until the death of Mary Morton the income 
arising from the three trusts was paid from | time to time 
to the beneficiaries. (R. 142.) 

Mary Morton died on April 20, 1932, unmarried but leav¬ 
ing two adopted minor children, Lewis Peter Morton and 
Miriam Morton, aged seven and three years, respectively. 
She left a will disposing of her own estate and by Item VIII 
thereof exercised in part the power of appointment given 
her under her father’s will for the benefit of her two above 
named adopted children. (R. 40.) 

The Second Suit for Construction of Governor Morton’s Will. 

Thereafter this suit was brought and for fhe first time 
the question raised as to whether the trust funds estab¬ 
lished by Governor Morton’s will constituted the whole orig¬ 
inal shares of the daughters of Levi P. Mortcjn, or whether 

2b 
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such trusts should be considered as consisting of an “ origi¬ 
nal” share of four-fifths and a one-fifth share as an accretion 
or addition thereto arising from the distribution of the share 
that Governor Morton’s widow, Anna L. Morton, would 
have taken for her life had she survived instead of pre¬ 
deceasing her husband. 


Opinion of the Court Below. 

Justice Bailey, before whom the case was heard, rendered 
a very brief opinion (R. 161). As to what constituted 
“original shares” the opinion is as follows: 

“This is a suit to construe the will of the late Levi 
Parsons Morton and for instructions to the trustees. 
My views as to each of the questions raised follow: 

“I. To what portion of the property held in trust 
for the benefit of the late Mary Morton did the power 
of appointment conferred upon her by the last will and 
testament of Levi Parsons Morton extend? 

“The will provides that each of his children who 
may survive him may dispose of by will one half of the 
residue of the property remaining in trust for her, but 
that this power shall extend ‘only to such child’s origi¬ 
nal share in my residuary estate and not to any addi¬ 
tion to or accretion thereof from the distribution of 
any other share in my residuary estate. ’ The question 
here is what is meant by ‘original share.’ 

“The testator left his residuary estate in trust, inter 

QjlXCiy 

“ ‘To divide the same into as many equal parts or 
shares as will be equal in number to my wife and chil¬ 
dren whom I may leave me surviving, and children of 
mine deceased at the time of my death who shall have 
left lawful issue me surviving;’ 

“ ‘And to designate one of said parts or shares by 
the name of my wife, and one other of said parts or 
shares by the name of each of said children then sur- 



viving, and one other of said parts or Shares by the 
name of each child of mine then deceased* leaving issue 
then surviving.’ 


“The wife died before the testator, also one of the 
children, leaving issue. Three children (survived him, 
and it must be determined therefore whether there 


were four ‘original shares’ or five. 

“It is contended that the word ‘whomj’ in the clause 
‘whom I may leave me surviving’ includes the wife as 
a member of a class including both wife and children. 
I cannot agree with this view. The testator goes on to 
direct that one of said parts or shares shall be desig¬ 
nated by the name of his wife, and on^ other of said 
parts or shares by the name of each of said children 
‘then surviving’. It is clear that the ivUe is not in¬ 
cluded as a member of a class in this provision, and 
that the testator did not intend to make &nv distinction 
in the use of the word ‘surviving’ in the preceding 
paragraph. i 

“The remainder interest in the shares designated in 
the name of the wife and in those in the name of the 
children were different. Had the remaindermen in the 
share in the wife’s name been other thah the testator’s 
children, such bequest would not have lapsed, but the 
legatees would have acquired their interests by way of 
acceleration. So, in my opinion, the interest that was 
acquired by the children in the share in the name of 
the wife, was acquired by the acceleration of their re¬ 
mainder interest in it, and not by any Survivorship of 
the members of a class. The very fact that a share was 
to be designated in the name of the wifd shows, I think, 
that the testator had no thought of including the wife 
as a member of a class including her and the children, 
and that any interest that the children acquired under 
that share would be an ‘addition to or accretion from 
the distribution of another share of the residuary 
estate’, and that he did not intend that the children 

7 9 I 

should have the power to dispose of any part of the 
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property which might come to them from the wife’s 
share. 

‘‘The residuary estate, then, was to be divided into 
five parts, and the power of disposition of each of the 
children extends to one-half of one-fifth, and not to one- 
half of one-fourth. 

a # # # * * # 

As to the apportionment of the estate tax, the opinion 
reads (R. 163-64): 

“V. Should the Federal estate tax be apportioned 
between realty and personalty and if any part of said 
tax should be adjudged to be chargeable to realty, then 
in what manner shall the charge be made? 

“As to the payment of death duties, had the testator 
died intestate, I think that there would be strong rea¬ 
sons to require contribution from the realty of its pro¬ 
portionate part, but the testator directs his executor to 
pay this tax from his estate. While it is true that the 
word estate includes both personalty and realty, and 
while the executor-trustees are given power to sell the 
realty, they are not directed to do so and to put the 
proceeds into a common fund with the personalty. I 
think the language of the will shows an intent there¬ 
fore that these charges should be paid out of the per¬ 
sonalty, and does not show any intention that any por¬ 
tion of it should be borne by the realty.” 

ASSIGNMENT OF ERRORS. 

From the decree of the court upon the two foregoing 
questions these appellants thereafter perfected this appeal 
and assign as error (R. 171) the decision of the court: 

“1. In having adjudged and decreed that under the 
provisions of the last will and testament of Levi Par¬ 
sons Morton, deceased, executed June 29, 1910, and the 
codicils thereto, the power of appointment given by the 
said testator to each of his surviving daughters ex¬ 
tended only to one-half of one-fifth of his residuary 
estate. 



11 


“2. In having adjudged and decreed thai; the amounts 
paid by the estate of Levi Parsons Mbrton to the 
United States as Federal Estate Tax sh^ll not be ap¬ 
portioned by the trustees of the said estate between 
real and personal property belonging to the said estate 
but the entire amount thereof was properly paid from 
and charged against personalty by the executors of 
said estate. 

“3. In refusing to adjudge and decree t}iat under the 
provisions of the last will and testament |of Levi Par¬ 
sons Morton, deceased, executed June 29, [1910, and the 
codicils thereto, the power of appointment! given by the 
said testator to each of his surviving daughters ex¬ 
tended to one-half of one-fourth of his residuarv estate. 

“4. In refusing to adjudge and decree that the 
amounts paid by the estate of Levi Parsons Morton 
to the United States as Federal Estate Tax should be 
apportioned by the trustees of said estate between the 
real and personal property belonging to the said estate. 

“5. In other respects apparent of record,” 

Provisions of the Will and Codicils. \ 

i 

In considering the questions raised by tliisj appeal, it is 
important to bear in mind that Governor Norton’s will 
and tiie three codicils thereto were drawn by William G. 
Choate, an eminent member of the New York bar, familiar 
to an unusual degree in the use of words in their technical 
sense and the meaning attaching to such words as judicially 
construed, particularly by the courts of New York, and that 
Governor Morton must be considered as intending the 
words to be thus construed. 

I 

For convenient reference there follow the material 
clauses of the Fifth Article of the will, which we have num¬ 
bered from one to seven respectively, though they constitute 
part of one sentence, and the provisions <j)f the codicil 
of June 14,1911. ! 
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Article Fifth. 

(R. 22). 

1. “All the rest, residue and remainder of my estate, 
real, personal and mixed, of whatsoever sort or kind 
the same may be and wheresoever the same may be situ¬ 
ated, of which at the time of my decease I may be 
seized or possessed or in or to which I may then have 
any right, title or interest, I give, devise and bequeath 
to my said executor and trustee hereinbefore named; to 
have and to hold the same in trust, nevertheless, and 
for and upon the several uses and purposes hereinafter 
declared”, 

2. “To enter upon and take possession of the same and 
to divide the same into as many equal parts or shares 

, as will be equal in number to my wife and children 
whom I may leave me surviving, and children of mine 
deceased at the time of mv death who shall have left 

V 

lawful issue me surviving”, 

3. “and to designate one of the said parts or shares by 
the name of my wife, and one other of said parts or 
shares by the name of each of my said children then 
surviving and one other of said parts or shares by the 
name of each child of mine then deceased leaving issue 
then surviving”, and 

4. “to have and to hold that one of the said equal parts 

or shares that is designated by the name of my wife 
during the lifetime of my wife, and to receive the 
rents, *i * * and to pay and apply the net rents, 

* * * to the sole and separate use of my wife for 

and during her life, and upon her death to divide and 
distribute the capital of said part or share in equal 
proportions, but per stirpes and not per capita, among 
my children then surviving and the lawful issue her 
surviving of any of my children who may then be de¬ 
ceased leaving such issue then surviving, such issue 
taking collectively the same share as a surviving child”, 
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“the portion so coming to my children to be added 
to and form a part of the shares designated by the 
names of my said children respectively Hinder the fore¬ 
going provisions of this my will, and to bg held by my 
said trustees as part of said several shares during the 
lifetime of said children respectively, * * *” 

“* * * I authorize each of my said children who 

may survive me by her last Will and Testament to give, 
dispose of and distribute one-half of her share of said 
residue, of which one-half the amount, if any, so dis¬ 
posed of for the benefit of her husband sh$ll be deemed 
a part, to and among such person or perscjns, including 
such husband and in such proportions a^ she shall be 
her last will and testament designate and,appoint,” 

i 

“but the power hereby given and created! shall extend 
only to such child’s original share in ijiy residuary 
estate and not to any addition to or accretion thereof 
from the distribution of any other share jn my residu¬ 
ary estate.” 

i 

Second Codicil. 

(R. 32-33): 

“First: I hereby modify the provisions of my said 
will in respect to the disposition of my residuary estate 
as follows: Whenever and as often as under the pro¬ 
visions of my will, any portion of the j share of the 
residuary estate set aside for either of rjiy daughters, 
not disposed of by her under the power given to her 
in that behalf, would vest absolutely in Another of my 
daughters, I direct that, so far as such) portion con¬ 
sists of personal property or of real estate in the Dis¬ 
trict of Columbia, it be held in trust by my trustee dur¬ 
ing the life of such other daughter, and that the net 
income thereof be applied to her use, with the same 
powers and duties on the part of said trustee and the 
co-trustees in respect thereto as in respect to the share 
of my residuary estate given for her benefit by my said 
will, and that upon her death the same be equally di¬ 
vided, per stirpes and not per capita among her issue 
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then surviving, and in default of issue then surviving 
among my other daughters then surviving and the issue 
then surviving of any deceased daughters, subject how¬ 
ever as to surviving daughters to the provisions of 
this Codicil in respect to its being held in trust during 
their lives, with like remainder over upon their 
deaths.” 

ARGUMENT. 

To what portion of the property held in trust for the benefit of the 
late Mary Morton did the power of appointment conferred upon her by 
the last will and testament of Levi P. Morton extend? 

In undertaking any analysis of the provisions of the will 
and codicils it must of course be borne in mind that they 
speak as of the date of the death of the testator and that the 
original will cannot be considered apart from the codicil. I 
Jarman on Wills, 277. Be Duffy’s Will, 256 N. Y. 743; Can- 
field v . Bostwick, 21 Conn. 550; Young v. Sterns, 234 Mass. 
540; McCormick v. Ilall, 168 N. E. 900. 

WTiile it is fundamental that an interpreter of the 
will must put himself in the position occupied by a tes¬ 
tator at the time of the will’s execution and consider the 
testamentary scheme of disposition sought to be carried 
into effect, as well as the nature of the estate and the law of 
his domicile, it remains true that the will as modified by any 
codicil, speaks and is intended to speak by the maker, as of 
the date of his death. I Williams on Executors, 175; I 
Jarman on Wills, 5th Ed., 364; Buchanan v. National Sav¬ 
ings & Trust Co., 57 D. C. App. 386; Marshall v . Augusta , 
5 D. C. App. 183; Re Greenhurg’s Will, 253 N. Y. 667. 

Governor Morton in his will gave to each of his daughters 
surviving him the power to dispose by will of one-half of 
the original share of his residuary estate coming to such 
daughters, the power extending however * 4 only to such 
child’s original share in my residuary estate and not to any 
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addition to or accretion thereof from the distribution of any 
other share in my residuary estate.’’ 

Justice Bailey in his opinion holds that the share taken 
at the death of the testator by each of the surviving daugh¬ 
ters, and the like share taken by the issue of |:he daughter 
who predeceased the testator, while being a fourth of the 
residuary estate, is composed of an * 1 original sl^are ’’ of one- 
fifth of the estate, plus an accretion or addition thereto of 
a one-fourth of a fifth share that would have gone to Anna 
L. Morton had she survived her husband, and which one- 
fourth of a fifth share the surviving daughters took through 
the acceleration of their remainder interests in the wife’s 
share. 

It is our contention 

1. That, the wife having predeceased the testator, all 
provisions in the will looking to a share for life in his 
wife become nugatory, and that his residuary estate was 
accordingly required to be divided into four original 
shares, one of which came to Mary Morton for life with 
power of appointment as to one-half of such share. 

2. That Governor Morton’s gift to his “wif^ and children 
whom I may leave me surviving” and surviving issue of 
any deceased child was a gift to a class, of \^hich the wife 
was a member, and that those of the class surviving the 
testator took the entire estate. 

3. That even though it should be held that the surviving 
children and issue of a deceased child take ^s accelerated 
remaindermen their proportionate part of wh^t would have 
been the wife’s share had she survived, yet thev so take as of 
the death of the testator and such portion comes together 
with the other interest as an original share and not as an 
addition to or accretion from the distribution of any 
other share. 

The court below cites no authority, and opposing counsel 
cited none, in support of the ruling that the language used 

3 b 
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by the testator in the second clause of Article Fifth, whereby 
the testator provided for division of his residuary estate 
into “as many equal parts or shares as will be equal in 
number to my wife and children whom I may leave me 
surviving, and children of mine deceased at the time of 
my death who shall have left lawful issue me surviving,’’ 
was not a gift to a class of which the wife was a member. 

The ruling is based entirely upon the proposition that 
the phrase “whom I may leave me surviving” qualifies 
“children” and not “wife”. No rule of grammatical con¬ 
struction is ihvoked and we know of none which would so 
narrow the phrase. Certainly the word “whom” following 
the words “wife and children” would ordinarily be held to 
apply to both. Had the testator meant to exclude the wife 
and to confine the class to surviving children and surviving 
issue of deceased children, the word “wife” would not have 
been joined to the word “children” by the conjunction 
“and”, to be followed immediately by the word “whom”. 
Other language could and undoubtedly would have been 
more appropriately used by the eminent counsel who 
drafted the will to accomplish such a purpose. 

The lower court really justifies its conclusion as to the 
intent of the testator, not by the language in the clause 
in which the testator lays down the yardstick by which 
there is to be determined at the date of his death the num¬ 
ber of shares into which the residuary estate is to be di¬ 
vided, but by the succeeding clause, in which the trustees 
are directed “to designate one of said parts or shares by 
the name of my wife and one other of said parts or shares 
by the name of each of said children then surviving, and 
one other of said parts or shares by the name of each child 
of mine then deceased leaving issue then surviving.” “It 
is clear,” says the court, “that the wife is not included as 
a member of a class in this provision and that the testator 
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did not intend to make any distinction in tlje use of the 
word ‘ surviving’ in the preceding class/ ’ 

An examination of this reasoning diselosds its lack of 
soundness. The real question is as to what person or per¬ 
sons the word “whom” in the clause “whorfi I may leave 
me surviving” refers. 

The word “surviving” manifestly means thle same wher¬ 
ever used by the testator, but the fact that it is used only 
to qualify the word “children” in the second clause does 
not warrant a restriction in the word “whom,” which it 

i 

qualifies in the first clause, to “children” onty. 

1 

Perhaps what is really implied in the court’s reasoning 
is that the word “wife” is used in the secon<jl clause with¬ 
out any qualification such as “me surviving” or “if she 
survives me.” To this it can be answered first, that, as¬ 
suming that by the previous sentence a gift is made to a 
class, an accurate draftsman, such as Mr. phoate would 
unquestionably know that no member pf the class 
would take under the well known rule of lfiw respecting 
gifts to a class unless such member survived the testator, 
and it would therefore be thought unnecessary to add such 
words as “surviving me” or “if she survive file” after the 
word “wife”. Secondly, the argument ignores the reason 
why the words “then surviving” were used|in the second 
clause to qualify “children” and “issue of pliildren” only 
and not the word “wife.” There was no reason and there 
could be none to indicate what wife was meajit, there being 
but the one person who could be brought within that desig¬ 
nation, but it was distinctly necessary to indicate what 
children were meant and what issue were meant. 

It is apparent that Governor Morton made no at¬ 
tempt to divide the residuary estate as of the time of the 
execution of his will, but, on the contrary, ihat he directs 
the division and gave the rule by which the division hi t6 
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the division to be made after his death a nd-gay o the rul e 
b y which it wa s- to -fre th e n m a de . Both the number and the 
amount of the shares resulting from the division are entirely 
dependent upon facts that cannot in any circumstances be 
ascertained until after his death. 

Every will must speak as of the date of the death of the 
testator. The right to the fourth share of the residuary 
estate set apart by the trustees for Mary Morton arose the 
instant Governor Morton died. It did not come from a 
distribution of any other share in the residuary estate. 
Distribution as used, implies the cessation of a share existing 
at the time of the death of the testator and does not contem¬ 
plate an interest that arises because of the failure of a 
share to vest. 

Meaning of “Original Share”. 

It is manifest therefore that the words “share” and 
“original share” as used by Governor Morton mean the por¬ 
tion of his estate which is taken by the beneficiary at his 
death, as distinguished from any accruing share to which 
a daughter might thereafter become entitled upon the death 
of a sister without issue. 

This distiiiction is emphasized by the provisions of the 
second codicil, by which the duration of the trusts is ex¬ 
tended as to the testator’s personal property and real es¬ 
tate in the District of Columbia, but omitted as to the New 

i 

York real estate so as to avoid the rule of perpetuities in 
that jurisdiction. 

It is equally apparent from a reading of the will that the 
words “shares” and “share” do not relate to the portions 
that may have been in the mind of Governor Morton at the 
time the will was drawn, but refer to the actual number of 
shares into which, in accordance with his instructions, the 
estate would be divided at the time of his death. 

“The usual meaning of *share’ is that portion of the 
estate which has already been set apart to a legatee and 
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becomes such contemporaneously or subsequently to 
the decease of the testator, but never antedates such 
decease (Italics supplied.) 

Shepard’s Heirs v . Shepard , 60 VtJ 109. 

To the same effect are: 

Bujac’s Appeal, 76 Pa. St. 27; 

Thompson on Wills, 184; ; 

Jones v. Gane, 205 Mass. 37. 

That such was the meaning attached by tile testator to 
the use of the words “share’’ and “ shares” in the instant 
case is evident from the terms of the gift itself, which is all 
the residue “of which at the time of my decease I may be 
seized and possessed.” 

It is perfectly obvious that, whether or not a share is to 
be set aside for the wife, the number of shares of the 
residuary estate is dependent on the number of children 
and issue of deceased children who survived the testator. 

If Mrs. Morton had lived and but two children and issue 
of one deceased child had survived the testator, the divi¬ 
sion unquestionably would have been into fourths. It is 
equally clear that if but one child and issue oi[ one deceased 
child survived him, the wife surviving, j the division 
would be into thirds, and if the wife did not survive the 
division would be into halves. Is it therefore reasonable 
to suppose that since Governor Morton left the actual num¬ 
ber of shares indefinite until the date of his death, and that 
while he clearly intended not to have a share designated by 
the name of any child who might predecease him without 
issue surviving him, he nevertheless did intbnd a share to 
be set apart and designated in the name of his wife, even 
though she predeceased him? 

If such had been the intention of the will, is it not rea¬ 
sonable to assume, in view of the experience and business 
acumen of the testator, to say nothing of the experience and 
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wisdom of his counsel, that clear and explicit language 
would have been used to express such intention and not 
language so vague and obscure as to successfully conceal 
its real intent and purpose throughout the prior construc¬ 
tion suit and during the twelve years that have since 
elapsed in the administration of the trust? 

As was well said by the court in Livingston v. Ward , 247 
N. Y. 97, 107: 

“We cannot find that the testator left to vague and 
doubtful implication an intention which he might 
easily have expressed. ’ ’ 

Since it is manifest that the prospective share of a 
daughter living when the will was made disappears if she 
predeceases her father without leaving issue surviving 
him, and becomes a part of the original shares into which 
the estate is divided and subject to the power of appoint¬ 
ment, what possible reason can be advanced why the same 
should not be true as to the prospective share of the wife. 

Is the wife’s share to be considered as an addition or 
accretion, when a daughter’s share under like conditions is 
not to be so considered? The direction of the following 
clause requiring the designation of a share in the name of 
the wife is certainly of no different or of any higher char¬ 
acter than the designation required for the children then 
surviving or the child leaving issue then deceased. It 
seems manifest to us that the gift must be read in the light 
of a class gift, and that the provision for the wife is effec¬ 
tive only in the event of the wife’s survival. 

The Gift is One to a Class of Which the Wife is a Member. 

The carefully phrased terms of the formula prescribed 
for the division cannot reasonably be ascribed to an acci¬ 
dental or haphazard choice of words. The primary pur- 
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pose of the clause was to effect an equal (Jivision of the 
testator’s residuary estate among the immediate members 
of his family who should survive him, including the issue 
of any of his children who might predecease (him. 

The elements necessary to the establishment of gifts to 
a class had long been settled and as defined bjy the decisions 
of the courts of New York must be assume^ to have been 
known and understood both by the testator a^Ld by his coun¬ 
sel who drew the will. 

Thus in the Matter of Kimberly, 150 N. Y. 90, 93, the 
court said: 

i 

“In legal contemplation a gift to a class is a gift 
of an aggregate sum to a body of persons uncertain 
in number at the time of the gift, to be ascertained 
at a future time, who are to take in equal or in the 
same or other definite proportions, thi share of each 
being dependent on its amount upon the ultimate 
number. ’ ’ 

(Citing Jarman on Wills, 5th Ed. 269.) 

i 

To the same effect is Matter of Russell ] 168 N. Y. 169, 
and Matter of King, 200 N. Y. 189. 

It is difficult to conceive by what language the bequest 
of Governor Morton’s residuary estate could have been 
brought more squarely within the scope of a gift to a class, 
as thus defined by the courts of New York, than by the 
terms of the yardstick or formula provide^ in this will. 

Certainly the language of the residuaryl clause is more 
susceptible of an interpretation in favor of a class of which 
the wife is a member than a gift to her separately and 
to the children as a class. Governor Mdrton, of course, 
was fully aware that either his wife or on^ or more of his 
daughters might die in his lifetime, and there can be no 
doubt as to his intention that the share cjr shares of any 
one or more of these five persons dying hfter the taking 
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effect of the will should vest proportionally in the sur¬ 
vivors or the issue of any one of them that might thereto¬ 
fore have died. 

In this situation it seems clear beyond dispute that when 
Governor Morton directed the division of his residuary 
estate “into as many equal parts or shares as will be 
equal in number to my wife and children whom I may leave 
me surviving/ ’ he meant to provide against the death of 
his wife as well as one or more of his daughters before 
him, and accordingly directed that the parts or shares 
should be equal in number to and be designated by the 
names of such of the five persons named as should survive 
him. It is submitted that such is the natural and ordinary 
meaning of the phraseology employed when the residuary 
clause is read as a whole. 

» 

The Class Not an Unnatural One. 

The class is in no sense an umiatural one, nor is there 
anything unusual in the grouping of the wife and children, 
nor in the provision that their original initial shares in the 
residuary should be equal one to the other. No distinction 
whatever is made by the testator between the shares of the 
mother and the daughters, either with respect to the period 
of enjoyment or to their disposition after the termination 
of their respective life estates, save only authority in the 
daughter, subject to approval of the individual trustees, 
to dispose of one-half of her original share. The shares 
all go in the same way and in the same proportions and 
vest finally in the same hands, regardless of whether or 
not a share is set up for the wife. 

Again, as said in Livingston v. Ward, supra , had the 
testator intended that his estate should be divided and a 
share set apart and designated for his wife even though 
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she predeceased him, he could have readily and definitely 
said so in unmistakable terms and not left!his intention 
to vague and doubtful implication. 

If we are correct in our view that the bequest of the 
residue of Governor Morton’s will constitutes a gift to a 
class, it follows, as we have indicated, that there was no 
need, in the ensuing clause directing the designating of a 
share by the name of the wife, to provide that the share 
was to be set up only if she survived, because under the 
well settled law one to whom a gift is madejas a member 
of a class can take only if such member survives the testa¬ 
tor. This is well established both in Eng laild and in this 
country and particularly by the decisions of the courts of 
New York. 

Matter of Fordham, 235 N. Y. 385 (opinion by Cardozo, 

J-); . ! 

Matter of Atwater , 82 Misc. (N. Y.) 130; 

Downing v. Mar shall, 23 N. Y. 336. 

and in the English case of Cruse v. Howell, 4 Drury 215. 

The Fordham, Downing and Atwater cases were not 
cases of an initial life estate to a class, but wjere remainder 
gifts. They all hold, however, that a gift to a class, to be 
determined upon the death of a life beneficiary, remains 
a class gift until the testator dies, notwithstanding 
the death of the life tenant during th^ life of the 
testator, and does not become a distributive gjft to the mem¬ 
bers of the class existing at the date of the life beneficiary’s 
death . In our judgment these cases are direct support 
for the proposition that a gift to a member of a class fails 
if such member does not survive the testator. 

We desire especially to cite the case of M’ljCay v. M’Kay, 
1 Irish Rep. (Ch. Div.) 213 (1900), as directly in point. 
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In that case testator directed that certain personal prop¬ 
erty be sold at auction within six months from his decease 
and after certain payment from the proceeds provided that 

‘‘the surplus or residue of the said money shall be 
divided equally between my wife and all my children 
then living, share and share alike. ’’ 

In a codicil the testator revoked all gifts to his son Daniel 
contained in his will. The testator’s wife died during his 
lifetime. The question involved, among others, was 
whether the share of the testator’s wife, who predeceased 
him, survived to the testator’s children then living at the 
time of the sale, or fell into the general residue of his per¬ 
sonal estate. 

It was held that the gift was to an aggregate number of 
persons, namely the wife and children living at the period 
of distribution, the number of whom was necessarily un¬ 
certain at the time of the gift, such persons taking in equal 
proportions, the share of each, including the wife, being 
dependent upon the number of persons to take at the period 
of distribution. In other words, the gift, as in the instant 
case, was to a class which consisted of the testator’s wife 
and children living at the time of distribution, and there¬ 
fore there was no lapse as to the share of the wife, who 
predeceased the testator, or as to that of the son, which 
was revoked by a codicil. 

The Vice Chancellor (pp. 217-218) said: 

“The second question is whether the share of the 
testator’s wife, who predeceased him, of the surplus 
proceeds of the money produced by the sale so directed, 
survived to the testator’s children living at the time of 
the sale, or fell into the residue of his personal estate. 
This depends on the question whether the gift of this 
surplus was to his wife and children as tenants in 
common or as a class. If the former, the wife’s share 
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fell into the general residue and was Undisposed of 
save by the general residuary gift. If the latter it sur¬ 
vived to the other members of the clais. This was 
in my opinion a gift to a class, which consisted 
of his wife and children living at the time of 
distribution. The money arising from | the sale was 
to be equally divided between all thes^ legatees, in¬ 
cluding the wife, in equal shares. Thfe amounts of 
these shares could not be ascertained until the period 
of distribution. The legal definition of a gift to a class 
depends upon the mode of the gift, which must be a 
gift of an aggregate sum to a body of persons uncer¬ 
tain in number at the time of the gift, to be ascertained 
at a future time, and who are all to take in certain pro¬ 
portions, the share of each being dependent upon the 
ultimate number of persons. Now her^ the gift was 
to an aggregate number of persons, na^nely, the wife 
and children of the testator, living at jthe period of 
distribution, the number of whom was Necessarily un¬ 
certain at the time of the gift and was to be ascertained 
at the future period of distribution, and such persons 
were to take in certain proportions, the share of each, 
including the wife, being dependent on the number of 
persons to take at the period of distribution. The same 
reasons apply to the share of Daniel, jwhich was re¬ 
voked by the codicil. 

“I am accordingly of the opinion that these two 
shares did not pass to the general residuary legatee as 
being undisposed of, but became and aife divisible be¬ 
tween the children of the testator, other than Daniel, 
in equal shares.” j 

i 

It is interesting to note, in connection with the Chancel¬ 
lor’s statement, that every proposition he lajps down as de¬ 
terminative of the gift being one to a class, will apply lit¬ 
erally to the case at bar. 

In the Matter of Underhill, 128 Misc. 97, 218 N. Y. Supp. 
236, relied upon by counsel in the court belojw but which is 
not cited in the opinion, is clearly distinguishable from the 
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case at bar. There the testator directed the division of 
the estate 

“into as many parts as shall equal in number my wife 
and such children as I shall leave me surviving” 

and the court very properly held that 

“The survival of the wife was not a condition prec¬ 
edent to the setting apart of one of these shares for 
her benefit. The rule in this State is that the death of 
the life tenant before the testator does not prevent the 
vesting of the ulterior gifts. ( Downing v. Marshall, 
23 N. Y. 366; Wager v. Wager, 96 Id. 164; U. S. Trust 
Co. v. Hogencamp, 191 Id. 281; Matter of Fordliam, 
235 Id. 384; Matter of Blumenthal, 124 Misc. 850.” 

• 

The distinguished counsel who drafted Governor Mor¬ 
ton's will, familiar as he necessarily was with this line of 
decisions of the courts of his own State, was most careful 
to omit from the formula prescribed the words such, as, 
thereby taking the case not only out of the rule of accelera¬ 
tion but placing it squarely within the rule of a class gift. 


There is no necessity to set up a share in the wife’s name, she having 
predeceased the testator, since the ultimate vesting remains the same 
irrespective of her survival of her husband. 

There is, as we have stated, no distinction between the 
share of the wife and those of the daughters, either as to 
the period of enjoyment or as to their ultimate disposition 
after the termination of their respective life estates, save 
only that each daughter is given authority to dispose by 
will of one-half of her original share, subject to the ap¬ 
proval in writing of the individual trustees. This authority 
actually is a power of designation only. The wife was 
given no such authority. 

It is submitted that the lower court’s statement that 1 ‘ the 
remainder interest in the shares designated in the name of 
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the wife and in those designated in the name bf the children 
is different” is not warranted. 

It will be noted that under the disposition directed (if 
there be no appointment) all of the property Anally vests in 
the Eustis and Rutherfurd branches (the only grandchil¬ 
dren), except that part consisting of New Ybrk realty that 
vests in the daughters absolutely upon the termination of 
the life estates of the wife and daughter in their respective 
sisters’ shares— this depending upon the survivorship as 
between the sisters and to no extent upon flie life of the 
mother. Depending upon such survivorship hs between the 
sisters, the amounts of the various shares vesting in them 
respectively will differ; but the point is that the result is 
the same, with any state of facts, whether the mother pre¬ 
deceases or survives the testator. 

At the present time, for instance, the daughters Edith 
and Helen each hold, in the New York realty, a one-fourth 
interest for life and one-third of Mary’s ^hare, or one- 
twelfth, absolutely; while the Rutherfurds hold, together, 
a one-third absolutely. This is based upon ithe division of 
the residue actually made, one-fourth to ^ach. And the 
result would have been precisely the same lidd the wife sur¬ 
vived the testator, and then died—before M^ry. 

The will is dated June 29,1910. In the firs>t codicil, dated 
March 30,1911, testator announces that he has removed his 
“residence and domicile” to the District of Columbia, and 
thereby made available to the greater part of his estate the 
more liberal rule as to perpetuities of any i^umber of lives 
in being and twenty-one years thereafter, (fr. 21.) 

In the second codicil, dated June 14, 1911, the testator 
makes the change that in effect creates of his personalty 
and of his real estate in the District of Columbia another 
and separate trust from that covering the remainder of his 
estate (consisting of New York realty). But the only 
actual change that he makes is to provide^ in effect, that 


i 
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anything distributable to a daughter from a deceased 
sister’s share, instead of vesting in her absolutely, should 
be held in trust for her for life, with remainder over as 
before. The result of this was to confine the daughter’s 
interest in this part of the residue to a life estate at best, 
all shares vesting finally in grandchildren, subject to daugh¬ 
ter’s power of appointment. 

And here again the respective interests of the daughters 
vary only in accordance with the actual survivals as be¬ 
tween them, which is the case also among the grandchildren, 
as to the amounts vesting in them respectively, and not in 
the slightest degree depending upon the wife’s surviving 
the testator. So far as the wife is concerned, the dis¬ 
position is the same, whether she dies in the lifetime 
of the testator or survives him and then dies—except only 
as to the amount over which power of appointment may be 
exercised. 

It was argued in the court below that the exclusion from 
the appointment of “any addition to [the original share] 
or accretion thereof from the distribution of any other 
share in my residuary estate” is meaningless unless a 
share is set up for the wife whether or not surviving, since, 
under the conditions existing at the date of the execution of 
the original will, that is the only source from which any ac¬ 
cretion could come. 

This is to our mind false reasoning. While it is true 
that it was necessary to have a provision excluding from 
the appointing power any accretion or addition to the 
shares taken by the daughters or their issue, in order 
that such power should not extend to any portion coming 
from the wife, she having survived her husband, it does 
not follow that you must create a share because of the limi¬ 
tation on the appointing power. 

It is true that the testator contemplated that his wife 
would survive him and that there would be thereby an ac- 
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cretion or addition to the share taken by his daughters or 
their issue, but it is not true that simply because such ac¬ 
cretion does not come through the wife surviving there 
must be created a share to be designated by the wife’s name 
that thereby there may be an applicable limitation in the 
appointing power. Such reasoning is in a circle. 

The provision limiting the power of appointment was to 
deal with a contingency if it arose. It does not follow that, 
not having arisen, it must be created because h provision is 
made applicable had it arisen. 

It is to be noted that the language used by Governor 
Morton indicates a lack of certainty as to the existence 
of any such share. Certainly there is nothing to indicate 
that he had in mind only an accretion from his wife’s 
share. The words are “any other share.” If the inten¬ 
tion had been to set up a share for the wif^ in any case, 
no uncertainty would have been permitted to exist and 
definite provision would have been made by language such 
as “ addition to or accretion thereof from the distribution 
of my wife’s share” 

The true explanation, however, of the wtords used, in 
our judgment, lies in the fact that the testator contem¬ 
plated that his wife would survive him, as is shown by 
the many elaborate provisions made in the will as to the 
payments that should be made to her or for her use during 
her lifetime and so, contemplating her surviving him, Gov¬ 
ernor Morton naturally made provision as to what should 
be done with the portion that would be l^ers after her 
death, she having survived him. 

All the provisions as to his wife’s share are provisions 
to take effect upon the happening of a contingency which 
never happened. 

Indeed, there is not a single direction in Respect to the 
share which can be complied with literally if Mrs. Morton 
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predeceased the testator. The Trustees cannot pay her 
the income for her life and they cannot divide the capital 
upon her death. The direction both for the payment of 

income and the division of the capital is necessarily de¬ 
pendent upon her survival. 

Governor Morton changed his will to provide that 
his daughters should never take more than a life es¬ 
tate in that part of his residuary estate not subject to the 
laws of New York and created estates for the duration of 
several lives. His expression of purpose made in the same 
codicil relates to 'that change. He specifically so states. 

Notwithstanding his accomplishment of this purpose, it 
was urged that the change was made for the additional pur¬ 
pose of further restricting the poiver of appointment given to 
his daughters and that this must be accomplished therefore 
by a construction that increases the number of original 
shares, by creating one for the wife, thereby decreasing the 
share of each daughter over which the power of appoint¬ 
ment was given. 

This argument is all the more remarkable because made 
in the teeth of the language of the codicil itself, in which 
it will be observed the testator declares his purpose to keep 
his estate in his own family “so far as 1 may do so law¬ 
fully and consistently with the power which I have given 
my daughters Instead of the codicil being an expres¬ 
sion of an intent to restrict the power of appointment, it is 
a plain recognition of the power which had been given and 
a determination to preserve that power as given. 

If the moving consideration in Governor Morton’s mind 
had been to restrict the power of appointment given over 
an original share, he could and would have accomplished 
such purpose directly by changing the power conferred 
upon the daughters. Having given this power of appoint¬ 
ment over one-half of their original share, he wanted, as 
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he now could, to prevent, after his death, the vesting abso¬ 
lutely of accretions to such share through the death without 
issue of any daughter. 

Even though it should be held that the surviving children and issue 
of a deceased child take as accelerated remaindermen iheir proportion¬ 
ate part of what would have been the wife’s share had $he survived, yet 
they so take as of the death of the testator and such portion comes to¬ 
gether with the other interest as an original share and riot as an addition 
to or accretion from the distribution of any other share. 

I 

The lower court bases his decision in $art upon the 
premise that had the remaindermen in the! share in the 
wife’s name been other than the testator’s (children, such 
bequest would not have lapsed but the legatees would have 
acquired their interest by acceleration. 

Reasoning from this premise, the court was of the opin¬ 
ion that the interest that was acquired by the children in 
the share of the wife was acquired by acceleration of their 
remainder interest in her share and not by any survivor¬ 
ship as the members of a class. 

The difficulty with this conclusion of the court is that it 
rests upon an erroneous assumption. In 4 literal sense 
there could be no remainder of the wife’s share, because her 
share never came into being. But even if it c^me into being, 
the remaindermen were not third parties or grangers to the 
blood, but actually the testator’s children 4nd their issue. 
If it be conceded the children took as accelerated remainder- 

j 

men their mother’s share, it follows that as a part of the 
share that came to each of them upon the original'- division 
of the estate there was included the interest tjius accelerated, 
not as a separate interest but as a part of th^ original share 
to which each child became entitled upon the death of the 
testator under the terms of the will. 

i 

The lower court ignores entirely the effedt of the phrase 
“from the distribution of any share in my residuary 
estate. ’ ’ That phrase is peculiarly apt to describe a dis- 
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tribution that follows the termination of an existing share 
such as would have been the wife’s share had she survived. 
It is peculiarly inept to designate an interest taken as of 
the date of the death of the testator, even though the in¬ 
terest be taken as an accelerated remainder. 

As a matter of fact, the sole cause which has given rise 
to any question as to the number of shares into wdiicli the 
estate is to be divided, is not lack of clarity of expression 
by the draftsman but results from a labored effort to 
give to certain phrases strange and subtle meanings 
opposed not only to the plain and ordinary significance 
of the words, but to the clear intent and meaning of the will 
as a whole. 

This effort is all the more deplorable since its effect 
is to take from these infant minors, on behalf of whom 
this appeal is taken, and who were the particular ob¬ 
jects of the solicitude of their adopted mother, a sum in ex¬ 
cess of $165,000 and distribute it as additions or accretions 
to the shares of the surviving sisters of Mary Morton and 
the children of her deceased sister, in opposition to what we 
submit is the plain intention and expressed purpose of Gov¬ 
ernor Morton’s will. 

FEDERAL ESTATE TAX SHOULD BE APPORTIONED 
BETWEEN REALTY AND PERSONALTY. 

The court below held that the federal estate tax should 
not be apportioned between realty and personalty because 
it was of the opinion that the language of the will shows 
that these charges should be paid out of personalty and 
does not indicate an intention that any portion should be 
borne by the realty. 

The opinion concedes that had Governor Morton died in¬ 
testate there would be strong reasons to require contribu¬ 
tion from the realty of its proportionate part, but finds that 
“the testator directs his executor to pay the tax from his 
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estate and that while estate includes both realty and per¬ 
sonalty and while the executor-trustees are given power to 
sell the realty, yet they are not directed to do s o and to put 
the proceeds in a common fund with the personalty,” and 
therefore, the opinion holds “ there is an indication of in¬ 
tent that the estate taxes are payable out of pejrsonalty and 
no intent that any part should be borne by the itealty.” 

If the court is correct in construing the intent of the tes¬ 
tator as clearly indicating that the personalty alone is to 
bear the burden of estate taxes, that intent mjist of course 
prevail. 

It is submitted, however, that there are no provisions in 
the will warranting such conclusion. That, on Ithe contrary, 
the will clearly indicates that the testator intended that the 
taxes should be paid out of the residuary estate and that 
the residuary estate is treated as a w’hole, without distinc¬ 
tion as to it being composed of realty and personalty. 

It must be conceded that every equitable consideration 
calls for an apportionment of the tax. 

The estate tax amounted to $1,736,886.44 and, unless ap¬ 
portioned, the burden placed upon the personalty is such as 
to reduce by approximatel^/$100,000 the estate coming to 

her partial 
York realty. 

The Common Law Rule Requiring the Payment of Debts and Costs 
of Administration out of Personalty Is Not Applicable to an Estate 
Tax, Since It Is Neither a Debt Nor an Administratiojn Expense. 

It was urged by opposing counsel in the cohrt below, and 
will doubtless be urged here, that since, undejr the common 
law, the personalty of an estate should be charged with the 
debts and the expense of administering t](ie estate, the 
estate tax likewise should be charged against the personal 
estate only. No attempt is made to justify such a rule as 
being equitable as applied to the facts of this case. 
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the adopted children of Mary Morton undei 
exercise of the power, which excluded the Ne\^ 
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The fact that the amount of every estate tax is deter¬ 
mined by considering the value of the net estate, including 
both realty and personalty, was ignored, notwithstanding 
the further fact that the rate of the tax increases rapidly 
as the size of the taxed estate grows. 

We strongly urge, on the contrary, that the common law 
rule invoked, b^ing, at best, inequitable and the child of a 
feudal system long dead, should not be enlarged to work 
further inequity by embracing estate taxes as well as debts 
and expenses. 

The rule as known to the common law was limited to 
debts, legacies, and costs of administration. The Federal 
estate tax is a charge against the whole net estate as an en¬ 
tirety, a fundamental distinction from ordinary taxes which 
are primarily liens upon the property taxed, personalty or 
realty, as the case may be. 

We think the following propositions are clearly estab¬ 
lished by authority: 

1. That the Federal estate tax is a charge upon the whole 
estate. 

United States v. Woodtuard, 256 U. S. 632; 

Lederer v. Northern Trust Co 262 Fed 53. 

2. Since the tax is a charge upon the whole estate it is 
not the same as, and cannot be properly classed as, an ex¬ 
pense of administration. 

Crooks v. Harrelson, 282 U. S. 55; 

Matter of Bierstadt, 178 App. Div. 36, 66 N. Y. Supp. 

168. 

3. Estate taxes are not debts. As such taxes are never 
obligations of the decedent and do not arise during his 
lifetime, they obviously cannot be classed as debts of an 
estate within the meaning of the common law rule requiring 
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debts to be paid out of the personalty to the eitent that it 
is adequate before recourse may be had to the realty. 

Hampton v. Hampton, 188 Ky. 189, 221 S. iW. 496; 

Meriwether v. Garrett, 102 U. S. 472; j 

State of New Jersey v. Anderson, 203 U. SL 483. 

4. While the estate tax is made payable by |he personal 

representative, this is merely a requirement of Convenience, 
the Federal government not being concerned |as to where 
the burden of the tax shall ultimately fall, leaving the matter 
of apportionment, in the absence of direction i>y the testa¬ 
tor, to be determined by the local laws of the State of the 
decedent. • | 

Edwards v. Slocum, 264 U. S. 61; 

Hampton v. Hampton, supra. 

I 

5. The District of Columbia Code is silent as to who 
shall pay or what portion of the estate of a decedent shall 
bear the burden of the Federal estate tax. While there 

■ i 

are provisions in the Code regarding the payrhent of debts 
and administration expenses, etc., and the s^le of realty 
where the personal estate is inadequate, we know of no 
provision dealing with the matter of taxes |or their ap¬ 
portionment. 

6. In the absence of express statements ip the will, an 
estate tax is to be paid from the residuary estate. 

Y. M. C. A. v. Davis, 264 U. S. 51. j 

It was conceded by all parties that the provisions of Gov¬ 
ernor Morton’s will clearly indicate that the Federal estate 
tax should be paid out of the residuary estate 

If we are correct in these propositions, assuming the ab¬ 
sence of any expressed contrary intent of the testator, it 
follows that the court is free to invoke the rul6 that equality 
is equity and to order an apportionment of thq tax. 
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The old common law rule that made personalty primarily 
liable for debts and costs of administration grew up, as 
stated, as a part of the feudal system touching land tenures. 
In the absence of such system there is no equitable basis 
for the rule’s existence, and the courts should not and have 
not undertaken to extend it bevond its strict limits. 

m/ 

The only court which apparently has dealt directly with 
the question of the Federal estate tax and applied the more 
modern principle that equality is equity, and apportioned 
the tax between realty and personalty is the Kentucky case 
of Hampton v. Hampton, supra . 

In the Hampton case the facts were these: The decedent 
died intestate, and it became necessary, in determining the 
share of the personalty, that under the Kentucky statute 
would go to his wife, to determine whether the Federal es¬ 
tate tax should be paid out of the personalty or apportioned 
between personalty and realty. The estate consisted of per¬ 
sonalty worth about $30,000 and of realty, other than the 
widow’s dower, that was sold for something under $300,- 
000. The estate tax was approximately $20,000. 

In a well considered opinion, in which the nature of the 
Federal estate tax was discussed at some length, the court 
pointed out the inequalities that would result if the tax 
was chargeable only to the personalty and held that the 
realty and personalty should bear their respective shares 
of the burden. The court said: 

* 4 Considering the act as a whole, and particularly 
the provisions with respect to reimbursement and con¬ 
tribution, we cannot escape the conclusion that Con¬ 
gress did not intend to discriminate between the heirs 
and distributees, but intended that every portion of 
the estate should bear its proportionate part of the 
tax, subject, however, to the right of the decedent to 
provide by will out of what portion of his estate the 
tax should be paid.” 
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Subsequently the Court of Appeals of Kentucky had oc¬ 
casion to comment upon Hampton v. Hamptoh, in the case 
of Bingham’s Administrator v. Commonwealth, 196 Ky. 
318; 244 S. W. 781, where it was said: 

i 

Hampton’s Adm’r# v. Hampton “considers only the 
Federal estate tax law in connection with our laws of 
descent and distribution to ascertain whether or not 
the Federal estate tax is an obligation of the decedent 
under the former, or an item of expense m the admin¬ 
istration of the estate under the latter, and decides cor¬ 
rectly, we feel sure, that it is neither. That as a con¬ 
sequence it is not chargeable to the personal estate 
alone, as are obligations of the decedent and costs of 
administration under the State laws of descent and dis¬ 
tribution, and that although made payable by the 
Federal law, as a matter of convenience, by the per¬ 
sonal representative, that act contemplates its payment 
on final distribution out of the entire estate and by 
each distributee proportionately, unless otherwise pro¬ 
vided by the decedent / 7 

The court below in its opinion ignores the Hampton 
case, supra, as an authority, apparently because the 
decedent there had died intestate, and whije recognizing 
the equity of an apportionment nevertheless holds that 
“the testator directs his executor to pay rhis tax from 
his estate/ ’ This seems to imply that a distinction as to 
such taxes is to be made according to whether an estate 
is administered by an executor or an administrator. Of 
course, assuming that there is no direction tfy the testator 
controlling the matter, there is no basis for any distinc¬ 
tion as to where the burden of estate ta^es shall fall, 
whether the settlement of the estate is made by an adminis¬ 
trator or an executor. 

In fact the case for apportionment would seem to be the 
stronger where the estate is administered by an executor, 
since the whole estate, both realty and personalty, is sub- 
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ject to his administration whereas an administrator takes 
title only to the personalty. 

* Undue importance seems to have been given to the fact 
that in the first reference as to the payment of taxes the 
direction is to “my executor” and but little weight to the 
requirement that the taxes are to be paid “out of my 
estate.” 

Let us examine, therefore, the provisions of the will deal¬ 
ing with the payment of taxes: 

“And I direct that all inheritance, legacv or succes- 
sion taxes payable on all the gifts and bequests here¬ 
inbefore contained in this and the two next preceding 
articles of my will, if any, whether State or national, 
be paid by my executor out of my estate, so that said 
bequests may be free from such taxes.” (Art. IV, 
R, 21.) 

“I further direct that anv legacv or inheritance 
taxes under the laws of New York or of the United 
States that may be payable upon the provision herein 
made for said charitable purpose shall be a charge 
upon my estate and not upon said funds and prop¬ 
erty.” (Art. IV, R. 22.) 

“And my will is and I direct that all inheritance, 
transfer, legacy or succession taxes, whether State or 
national, that shall become payable upon the annuities 
and other payments contained in the preceding article 
of my will and to be made to or for the benefit of my 
wife and charged therein upon the shares of my residu¬ 
ary estate be paid out of my estate, so that said annui¬ 
ties and other sums payable under said article to her 
or for her benefit shall be paid in full, free of any such 
inheritance, transfer, legacy or succession taxes, state 
or national.” (Art. VI, R. 31.) 

In only the first of the clauses does Governor Morton 
speak of his executor paying the taxes. In the other clauses 
it is a general direction for their payment, and, while the 
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language varies in each clause, the intention js clearly ex¬ 
pressed that the tax should be 4 ‘paid out of” or 44 made a 
charge” upon “my estate” and is not to be a charge on any 
of the specific legacies, or the annuities or other payments 
for the benefit of his wife. 

It is also clear that it was the intention pf Governor 
Morton that the residuary estate should bear the tax and, 
as we have stated, there seems to have been ho difference 
of view among counsel in this regard. 

The lower court’s justification for invoking the harsh 
rule which requires the personalty alone to tear the tax, 
as being in compliance with the testator’s intention, rests 
upon the one expression in Article IV of the will, not there¬ 
after repeated, that the taxes are to be paid hy the execu¬ 
tor, although in the very provision in question the testator 
states that his reason is 4 4 so that said bequests may be 
free from such taxes.” The provisions founjl in Item VI, 
supra , alone refers to a transfer, i. e. an estaie tax such as 
the Federal Estate Tax. In every instance i the testator, 
however, directs that the taxes are to be paid “out of my 
estate.” It would seem that it is a much more warrantable 
conclusion that the use of these latter words indicates that 
the whole residuary estate is to bear the burden rather 
than that the designation of the person who is to pay the 
tax as the executor in the case of inheritance, legacy or 
succession taxes, shows a clear intent that the personalty 
only is to bear the burden. 

It will be recalled that by the terms of the will the execu¬ 
tor is also made a trustee, and there are a number of 
clauses in which the word 44 executor” is used where it is 
clear from the context that, while designating the executor, 
the provision must be read as a reference to the corporate 
trustee. We repeat, therefore, that the use of| the word 4 4 ex¬ 
ecutor” in the first reference to taxes cannot fairly be said 


to indicate a fixed, clearly expressed intent on the part of 
the testator to exclude the realty from any of the tax 
burden. 

Since Governor Morton’s will clearly indicates that as to the residuum 
of his estate he made no distinction between realty and personalty, but 
blended these two classes of property into “my estate”, which he ex¬ 
pressly charged with the payment of all taxes, the common law rule of 
primary liability of personalty cannot be invoked even though other¬ 
wise considered as embracing estate taxes. 

In the Fifth Article of his will the testator gives, de¬ 
vises and bequeaths “all the rest, residue and remainder 
of my estate, real, personal and mixed, of whatever sort or 
kind”. In directing that the residue is to be divided into 
certain trusts the testator makes no distinction between 
realty and personalty. The “estate”, both real and per¬ 
sonal, is to be divided on the same basis, with no effort to 
preserve the realty as such. 

The Sixth Article of the will gives the executor and trus¬ 
tee express power to change investments and to sell on such 
terms as he sees fit “any property, real or personal.” 
Among other powers it is provided: 

“In making payments, dividends or transfers of 
property to and amongst the beneficiaries under the 
said trusts, or the shares into which my estate is to be 
divided under the foregoing provisions of this my 
will, the said executor is empowered to make the same 
either in cash or in any property, real or personal , be¬ 
longing to my estate or any interest therein, at such 
valuation as it may affix thereto, and such valuation 
made by it shall be conclusive on all persons;” (R. 29.) 
(Italics supplied.) 

Again we think it is significant that the will was drawn 
by an eminent lawyer who was familiar with the many 
technicalities of the law relative to realty and personalty, 
and that the will throughout puts the realty and personalty 
on the same footing and the executor is given the same 
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powers over both. The continued use of the y^ord ‘ 4 estate ’ 
is further evidence that the testator made ino distinction 
between the two types of property which constituted the 
residuum of his estate. 

As early as 1853 the Supreme Court of the United States, 
in Lewis v. Darling, 16 How. 1,14 S. Ct. 819, Recognized the 
hardships that too often resulted from a strict application 
of the common law rule requiring the personalty to be con¬ 
sumed before recourse could be had to realty[ In that case 
the testator left several legacies, without getting up an 
express trust to pay them. The residue of the estate 
was left to the testator’s daughter in the following words: 

“* * * and, as to the rest and remainder of my 

property, debts, rights, and actions, of what kind and 
nature soever, that may belong to me, I name and ap¬ 
point as my universal heiress, Maria Margaret Betts, 
my lawful daughter * * 

The legacies were not paid, and a legatee filed a bill in 
chancery to subject the realty to its payment. 

The court held that the testator, bv the bi*oad terms of 

7 V 

the residuary clause had 44 blended” the realty and per¬ 
sonalty so that both types of property were subject to the 
payment of debts and legacies, regardless of the sufficiency 
or insufficiency of the personalty to bear the jtotal expense. 

The case of Allegheny Nat. Bank of Pittsburgh v. Hays, 
12 Fed. 663, follows the reasoning of the court in Lewis v. 
Darling, supra, and, although the auditor found the per¬ 
sonalty which had come into the executor’s hands was suf¬ 
ficient to pay all of the debts, expenses of administration, 
and legacies, the court, at page 665, said: j 

il * * * the personal estate is not the primary fund 
under the will. The testator, by blending the realty 
and personalty, created a single fund charged with the 
payment of the legacies * * 
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In Readman v. Ferguson , 13 App. D. C. 60, this Court 
held that a general residuary clause by which the testatrix 
devised and bequeathed all the rest and residue of her 
estate, real, personal, and mixed, so blended the realty and 
personalty as to charge legacies on both types of property. 

In commenting on the general rule that the personal 
estate of the testator is the first fund for the payment of 
debts and legacies, the court, at page 61, said: 

“The rule has its exceptions and this is one of 
them.” 

It was conceded in the court below that Gov. Morton’s 
intent was to charge the Federal estate tax on the residuary 
estate, and it is submitted that, since the intent to blend the 
realty and personalty into a single whole which was to con¬ 
stitute the residuum is clear, the two classes of property 
should bear their pro rata share of the burden of the Fed¬ 
eral estate tax. 

The common law rule should be disregarded and the ques¬ 
tion decided in keeping with the spirit of Judge Stafford’s 
elaborate and convincing opinion in Dewey v. Dodd , 39 
W. L. R. 574, where it was said, at page 577: 

“The law no longer distinguishes between real and 
personal 1 property in any such way as to justify a 
court in saying that the right to one is more inviolate 
than the right to the other.” 

Clearly, if legacies, being personal gifts, are to be freed 
from the harshness of a rule making the personalty pri¬ 
marily liable for debts and costs of administration, in those 
cases where the testator has treated his estate, both per¬ 
sonalty and realty, as a whole, Federal estate taxes, which 
are a charge upon the whole estate, should be exempted 
from the application of any such rule. 
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Sale of Realty Not Necessary if Tax is Apportioned. 

It was urged below that because of convenience the com¬ 
mon law rule as to debts and costs of administration should 

i 

be here invoked; that to do otherwise would require a sale 
of some of the realty, and counsel stressed j;he fact that 
here was an estate of over $10,000,000, of which only a little 
over one-fifth was realty. Of course it is manifest that a 
decision as to whether personalty alone or personalty and 
realty should bear the tax cannot be made on the basis 
simply of the relative amounts of realty and personalty 
that constitute the estate. 

The converse of the situation existing hep illustrates 
how impracticable it is to predicate a rule of law upon any 
such basis. If, for instance, Governor Morton’s estate had 
consisted of $1,800,000 of personalty and tlie balance of 
realty, it would hardly be contended that tfie personalty 
should be entirely exhausted in paying the eistate tax and 
the realty exempted. In such a case the amount of the 
estate tax would be almost entirely due to th£ value of the 
realty. In the instant case more than one-fifth of the tax 
comes as a result of the value of the realty^ In point of 
fact, the rate of the estate tax rapidly increases with the 
total of the net estate to be taxed. This tot^l was arrived 
at by including the New York realty and the proposition 
against apportionment resolves itself into tikis: That not¬ 
withstanding the size of the tax is in a larg0 measure the 
result of the value of the realty, yet the burden of the 
whole tax shall be borne by the personal estate alone. 

Furthermore, we do not concede that an Apportionment 
of the estate tax renders it necessary to sell qnv part of the 
realty in Governor Morton’s residuary estate. The facts, 
as we understand them, are these: 

The executors of Governor Morton’s wil]l paid the tax 
out of the personal residuary estate. The net personal 
estate was then turned over to themselves a|s trustees, the 

i 7 

realty having passed directly to them as trustees under the 


i 
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terms of the will. One-fourth of the personalty coming to 
the trustees was then, under the order of this court, paid 
to the Rutherfurd heirs, the remaining three-fourths of the 
personalty was divided into three separate trusts bearing 
the names of Governor Morton’s three daughters, and to¬ 
gether with the realty has been held and administered by 
the trustees since, three-fourths of the rents from all of 
the realty (it not having been partitioned) being credited 
to the three separate trusts, the remaining one-fourth being 
paid to the Rutherfurd heirs. 

An accounting by the trustees will need to be made from 
time to time, and it is our understanding that an apportion¬ 
ment of the estate tax could be accomplished by simply 
crediting the personalty with the portion of the tax allo¬ 
cated to realty and charging the realty with the amount 
allocated against it, without the necessity at this time of 
a sale or partition of the realty. As to much of the estate, 
including both realty and personalty, an adjustment in no 
way would need to be made by partition or sale of the realty 
until the termination of the trust estates of Helen Morton 
and Edith Livingston Morton Eustis. 

As to the Mary Morton trust, the personalty passing under 
her power of appointment would be proportionately in¬ 
creased and the realty would continue to be held in trust, 
charged with its proper portion of the estate tax. The 
small amount of realty in New Jersey would in no way be 
affected, as the payment to Mr. Hepburn and the Girard 
Trust Company of the half of the estate exclusive of realty 
passing under the appointment of Mary Morton could be 
and will be satisfied out of the personalty. 

Nor would there arise any question of adjustment of the 
income accounts respecting the personalty and realty due 
to an apportionment as of the date of Governor Morton’s 
death, inasmuch as the income, whether from realty or 
personalty, went to the same beneficiary. 


We are confident that the carrying out of this court’s 
order apportioning the tax will present no difficult account¬ 
ing problem to the trustees, but, irrespective of this, we 
cannot too strongly urge upon the court thaj: convenience 
or inconvenience should not be permitted td deprive the 
adopted children of Mary Morton of the shard in the estate 
to which they are entitled. 

Not to make the apportionment will lessen their share, 
as we have said, by approximately $100,000. I 

The plainest dictates of fairness and of equity require 
the apportionment of this tax. 

CONCLUSION | 

It is respectfully submitted that the decred of the court 
below should be reversed and remanded witlj directions to 
enter a decree adjudging: 

1. That under the provisions of the last ydll and testa¬ 
ment of Levi Parsons Morton, deceased, executed June 
29th, 1910, and the codicils thereto, the power of appoint¬ 
ment given by said testator to each of his surviving 
daughters extend to one-half of one-fourth of his residuary 
estate. 

2. That the amounts paid by the estate of Levi Parsons 
Morton to the United States as Federal estafe taxes should 
be apportioned by the Trustees of said estaie between the 
real and personal property belonging to said estate. 

SWAGAR SHERLEy, 

Frederick DeC. Faust, 

l 7 

Charles F. Wilson, 

Attorneys for Appellants Charles J[ Hepburn 

and Girard Tru^t Company. 

Philip R. Hepburn, 

Of Counsel. 

Washington, D. C., November 30,1935. j 
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SUPREME COURT OF THE DISTRICT OF COLUMBIA 

I 

Holding an Equity Court. 


Equity 

No. 55,624 

I 

_ 

I 

I 
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STATEMENT. j 

This is a suit brought by the individual trustees of the 
last will and testament of Levi Parsons Morton' among other 
things to construe his will and codicils and to determine 
the effect of the will of Mary Morton in its relationship to 
his estate. 

1 w 
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DEBATABLE ISSUES OF LAW. 

By agreement of counsel for all parties there have been 
submitted to the Court for its determination thirteen ques¬ 
tions of law. As during the oral argument the position of 
counsel as to these questions was indicated, resulting in the 
practical elimination of some of them, for the convenience 
of the Court we here enumerate each of the questions, to¬ 
gether with a brief statement of the position taken on be¬ 
half of the executor and trustees under the will of Marv 

mt 

Morton and the guardians of Lewis Peter Morton and 
Miriam Morton, her adopted children. 

I. To what portion of the property held in trust for the benefit of the 
late Mary Morton did the power of appointment conferred upon her by 
the last will and testament of Levi Parsons Morton extend? 

The will of Governor Morton should be construed as re¬ 
quiring the division of his residuary estate into four origi¬ 
nal shares and the power of appointment given his daugh¬ 
ters as embracing one-eighth of his residuary estate, being 
one-half of one-fourth of said estate. 

II. Does the last will and testament of Mary Morton, accompanied 
by the written consent of all of the then surviving trustees constitute 
a valid exercise of the power of appointment conferred upon her by 
the last will and testament of Levi Parsons Morton, deceased? 

This question should be answered in the affirmative. 

III. To what extent has said power of appointment been validly ex¬ 
ercised by her? 

It is our contention that Mary Morton exercised the 
power of appointment given her by her father’s will but 
once, and then to the extent only set forth in Item VIII 
of her will. 




IV. To whom shall the trustees under the will of Levi Parsons 
Morton transfer and pay over that portion of the principal of the trust 
fund held for the benefit of said Mary Morton at the tirfce of her death 
over which she did not have or did not exercise the poorer of appoint¬ 
ment under the will of Levi Parsons Morton, deceased? 

No position is taken by us with respect to [the right of 
Lewis Peter Morton, Miriam Morton and William Hazlett 

7 I 

Minor, Jr., as issue of Mary Morton to inherit under the 
will of Governor Morton. 


V. Should the Federal estate tax be apportioned between realty and 
personalty and if any part of said tax should be adjudged to be charge¬ 
able to realty, then in what manner shall the charge be made? 

■ 

The Federal estate tax should be apportioned between 
realty and personalty, the realty being charged with 22.533 
per cent of the estate tax and the personalty correspond¬ 
ingly credited with such amount. 

■ I 

VI. Should the inheritance taxes paid to jurisdictions other than 
the United States and chargeable to principal be apportioned or al¬ 
located to realty and to personalty and if any part pf said taxes or 
either of them shall be adjudged to be charged to realty, then in what 
manner shall such charge be made? 

I 

The only taxes involved under this question are New 
York transfer taxes on the life estates and Remainders in 


New York realty. The taxes are a charge on 
such property and should be so charged. 


the corpus of 


VII. What if any portion of allowances to counsel for the trustees 
for legal services rendered the estate of Levi Parsonk Morton should 
be charged against the realty included in the trusts created by the will 
of Levi Parsons Morton? 

. i 

$35,000 was allowed by the Special Master! and paid for 
this purpose. Of the legal services rendered 38 per cent 
were in connection with real estate and shoiild be charged 
against real estate and corresponding credit made to the 
personalty. ! 
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VIII. Should said advances of principal made by the trustees to the 
respective daughters of the testator from time to time be apportioned 
between realty and personalty and if any part should be charged to 
realty, then in what manner shall such charge be made? 

Xo insistence is made by us as to apportionment between 
realty and i>ersonalty of the advances. It is insisted how¬ 
ever that if an apportionment be made between personalty 
and realty on the basis of $130,000 and $35,000 respectively, 
Item VIII of the will of Mary Morton should be construed 
as being an exercise of her power of appointment over one- 
half of her share of the residuary estate (exclusive of Xew 
York realty), less the sum of $130,000, instead of $165,000. 

IX. Is the value of the improvement erected by the lessee on the 
property situated and known as 39-41 and part of 43 Ann Street in the 
City of New York, as between life tenants and remaindermen, to be 
treated as income or corpus, and if income in what manner and amount 
is distribution or payment to be made to life tenants? 

By consent of all parties this question is eliminated. 

X. What portion of the principal of the personal estate belonging 
to Mary Morton trust is distributable from said trust upon the present 
accounting? 

IVe ask that the portion of the Mary Morton trust passing 

by appointment under the terms of Item VIII of her will 

be forthwith distributed to the trustees of Marv Morton’s 

%/ 

estate. As to the disposition of the balance of the personal 
estate of the Mary Morton trust we express no opinion. 

XI, XII and XIII. Relating to the powers of the trustees of Governor 

Morton’s estate. 

These questions do not affect the interests of the executor 
or trustees of Mary Morton’s estate, and we express no 
opinion as to the ruling to be made. 

STATEMENT OF FACTS. 

On June 29, 1910, Governor Morton, being a resident of 
the State of New York, executed his last will and testa¬ 
ment. Shortly thereafter he became a resident of the Dis- 
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trict of Columbia and subsequently exejcuted three 
codicils to his will, to-wit, on March 30,1911; June 14,1911; 
and June 24, 1911. He died a resident of thje District of 
Columbia on May 16,1920. j 

i 

At the time of making his will his family consisted of his 
wife, Anna L. Morton and four daughters, Editfh Livingston 
Morton Eustis; Alice M. Rutherfurd; Helen jMorton; and 
Mary Morton; another daughter, Lena, having died un¬ 
married and without issue some years' prior to the making 
of his will. ; 

His daughter Alice M. Rutherfurd died jjme 19, 1917, 
leaving surviving her six children, one of whom died without 
issue in the lifetime of Governor Morton. His wife, Anna 
L. Morton, died August 14, 1918, so that ujjon Governor 
Morton’s death there were surviving him thr^e daughters, 
Edith Livingston Morton Eustis; Helen Morten; and Mary 
Morton; and live children of his deceased daughter Alice M. 
Rutherfurd. 

Governor Morton left a gross estate of slightly less than 
$11,000,000. For Federal tax purposes the ijet estate was 
valued at $10,221,545 and a Federal estate tux of $1,736,- 
886.47 was paid by the executors out of the personal estate 
of the testator. 

The gross estate consisted of personalty of a value of ap¬ 
proximately $8,000,000 and of realty, chiefly inj New York, of 
a value of something under $3,000,000. All Administration 
and other expenses incurred by the executors Jwere paid out 
of the personalty. 

Mary Morton died on April 12,1932, unmajried but leav¬ 
ing two adopted children, Lewis Peter Mortofn and Miriam 
Morton. She left a will disposing of her own estate and by 
Item VIII thereof exercised in part the powbr of appoint¬ 
ment given her under her father’s will for the benefit of her 
two above named adopted children. j 

2 w \ 


6 


Prior to the adoption of these children she had adopted 
William Hayes Morton, whose adoption she later relin¬ 
quished and subsequently this child was adopted by Wil¬ 
liam Hazelett Minor and Mary K. Minor and now bears the 
name of William Hazlett Minor, Jr. 

ARGUMENT. 

I. To what portion of the property held in trust for the benefit of 
the late Mary Morton did the power of appointment conferred upon 
her by the last will and testament of Levi Parsons Morton extend? 

The primary and most important question submitted for 
the determination of the Court is whether the original share i 

given by Governor Morton in trust to his daughters for life, 
with the resulting power of appointment over one-lialf 
thereof, is one-fourth or one-fifth of his residuary estate. 

The answer involves the construction in the first instance 
of the two first clauses of Article Fifth of his will, wherein 
Governor Morton disposes of the rest and residue of his 
estate, and a later clause limiting the power of appoint¬ 
ment to one-half of a daughter’s original share and ex¬ 
cluding any addition to or accretion thereof from the 
distribution of any other share. 

The will provides for a gift of the residue to his execu- 4 

tor and trustees with instructions 

“to divide the same into as many equal parts or shares 
as will be equal in number to my wife and children 
whom I may leave me surviving, and children of mine 
deceased at the time of my death who shall have left M 

lawful issue me surviving;” 

“And to designate one of said parts or shares by 
the name of my wife, and one other of said parts or 
shares by the name of each of said children then sur¬ 
viving, and one other of said parts or shares by the 
name of each child of mine then deceased, leaving issue * 

then surviving.” 
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Later in the same Article of the will the testator authorizes 

‘ 4 each of my said children who may survive me by 
her last will and testament to give, dispose of and 
distribute one-lialf of her share of saidi residue, of 
which half the amount if any so disposejl of for the 
benefit of her husband shall be deemed a I part, to and 
among such person or persons, including such hus¬ 
band, and in such proportions as she shall by her last 
will and testament designate and appoint; but the 
power hereby given and created shall extend only to 
such child’s original share in my residuary estate and 
not to any addition to or accretion thereof from the 
distribution of any other share in my residuary estate. ’ ’ 

For easy reference we have divided these Ijhree clauses, 
although they and others subsequently refenjed to, cover¬ 
ing several printed pages of the will, are all part of one 
sentence. 

In undertaking any analysis of these three provisions 
and of the second codicil hereafter dealt with, it must 
always be borne in mind that a will and codicils speak as 
of the date of the death of the testator and t^iat the origi¬ 
nal will cannot be considered apart from the codicil. I Jar¬ 
man on Wills, 277. Re Duffy’s Will, 256 N. Y.|743; Canfield 
v. Bostivick, 21 Conn. 550; Young v. Sterns, 234 Mass. 540; 
McCormick v. Hall, 168 N. E. 900. ! 

Though an interpreter of the will must put himself in 
the position occupied by a testator at the timp of the will’s 
executon and consider the testamentary scheijne of disposi¬ 
tion sought to be carried into effect, as well as the nature 
of the estate and the law of his domicile, it reihains true that 

i 

the will as modified by any codicil, speaks afid is intended 
to speak by the maker, as of the date of his jieath. I Wil- 
liams on Executors, 175; I Jarman on Wills, 5th Ed., 364; 
Buchanan v. National Savings & Trust Co., 57 D. C. App. 
386; Marshall v. Augusta, 5 D. C. App. 183; Re Greenhurg’s 
Will, 253 N. Y. 667. ! 
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The intention of Governor Morton must control in the 
construction of his will and that intention is to be gathered 
from the will, including the codicils, as a whole and not 
from a part only. But in seeking this intention it must 
be borne in mind that this v T ill was drawn by an attorney 
of eminence, familiar with the use of words in their tech¬ 
nical sense and the meaning attaching to such words, and 
that Governor Morton must be considered as so intending 
the words to be construed. 

MEANING OF “SHARE.” 

Having these general considerations in mind, let us 
examine the exact language of the phrases above set out. 
It is evident that the word 44 share ’ 9 as used by Governor 
Morton in his will means the portion of his estate which 
is taken by the beneficiary at his death and not any portion 
that may be subsequently added thereto. 

This is clearly shown by the statement that the pow r er 
given and created 

4 4 shall extend only to such child's original share in my 
residuary estate and not to any addition to or accretion 
thereof from the distribution of anv other share.” 

It is equally plain from a reading of the will that the 
words 44 shares” and 44 share” do not relate to the por¬ 
tions that may have been in the mind of Governor Morton 
at the time the will was drawn, but refer to the actual num¬ 
ber of shares that in accordance with his instructions the 
estate would be divided into at the time of his death. 

This is in accord with the usual meaning of the words. 

4 4 The usual meaning of 4 share , is that portion of the 
estate which has already been set apart to a legatee 
and becomes such contemporaneously or subsequently 
to the dec6ase of the testator, but never antedates such 
decease.” 1 Shepard's Heirs v. Shepard , 60 Vt. 109. 

Bajac’s Appeal, 76 Pa. St. 27; 

Thompson on Wills, 184. 

Jones v . Gane, 205 Mass. 37. 
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It is not necessary however to rely on this well estab¬ 
lished meaning of the word, since as we have stated the 
testator’s intent is perfectly clear from the will itself. The 
trustees are directed to divide the residuary estate. This 
necessarily means after the testator’s dea;h. Governor 
Morton did not divide the residuary estate as| of the time of 
the execution of his will. He directs a division and gives 
the rule by which the division is to be majde. Both the 
number and the amount of the shares are entirely dependent 
upon facts that cannot be ascertained until after his death. 

Leaving out of question for the moment |any provision 
as to his wife, this is clear as to his daughter^ and the issue 
of daughters who may predecease him. Their share cannot 
possibly be determined prior to testator’s death, but im¬ 
mediately on his death division is to be made as directed 
by the testator and the share then to be set apart by the trus¬ 
tees in the name of a daughter is her share, her original 
share of the residuary estate. 

NUMBER OF SHARES. 

We come then to consider the number pf shares into 
which his estate is to be divided and being* divided con¬ 
stitute original shares. The vardstick to be 
in the words: 


used is found 


“into as many equal parts or shares a^ will be equal 
in number to my wife and children whojn I may leave 
me surviving,” etc. 

¥ 

It is submitted that the words “whom I may leave me 
surviving” must be construed (in the absenc^ of some other 
controlling provision of the will) to qualify the words “my 
wife” as well as the word “children.” If this be true, the 
parts into which the residuary estate is to |be divided are 
necessarily four and not five, three children and the issue 
of a deceased child only surviving the testator. The share 
of the wife, she having predeceased Governor Morton, never 
comes into existence. 
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But it is urged that the words 4 ‘whom I may leave me 
surviving ’ 9 cannot be construed as qualifying the word 
“wife” because immediately afterward this language is 
found: 

“and to designate one of said parts or shares by the 
name of my wife, and one other of said parts of shares 
by the name of each of my children then surviving, 
and one other of said parts or shares by the name of 
each child of mine then deceased leaving issue then 
surviving ; 9 9 


and inasmuch as it is clear that in this clause the word 
“surviving” qualifies only the words “children” and 
“child” and cannot bv anv rule of construction be held to 

V %< 

qualify the word “wife,” the word “surviving” in the first 
clause must be construed as qualifying only “children” 
and issue of any deceased child and not to qualify “wife.” 


It is true enough that the use of a word in one sense in 
one part of a will will be availed of as an aid to its interpre¬ 
tation in another part where its meaning would otherwise 
be uncertain or ambiguous. But that is not the situation 
here. There is no ambiguity as to the meaning of the word 
“surviving.” The question is simply as to what word or 
words the adverb “surviving” qualifies. And we know of 
no rule of interpretation that requires that the use of a 
word to qualify another in one sentence will restrict its use 
in another sentence to the qualification of the same word, 
regardless of the context. 


The argument moreover ignores the reason why the 
words “then surviving” were used in the second clause to 
qualify children and issue of children only. There was no 
reason and could be none to indicate luhat wife was meant, 
there being but the one person who could be brought within 
that designation; but it was distinctly necessary to indicate 
what children were meant and what issue was meant. 
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The opening clause of Article Fifth of j:he will clearly 
shows that Governor Morton did not have in| mind a definite 

j 

determined number of shares into which his estate was to 
be divided. The phrase ‘‘as many equal parts or shares 
as” indicates an uncertainty and total lack of regard as to 
such number. Governor Morton simply furpishes the yard¬ 
stick for determining the shares, to-wit, “equal in number 
to my wife and children whom I may leave!me surviving,” 
etc. And it is perfectly obvious that whether or not a 
share is to be set aside for the wife, the number of shares 
of the residuary estate is dependent on! the number of 
children and issue of deceased children surviving him. 

If Mrs. Morton had lived and but two children and issue 
of one deceased child had survived him, thp division would 
have been into fourths. If but one child pnd issue of one 
deceased child only survived him, the wifp surviving, the 
division would be into thirds, and if the wife did not sur- 
vive the division would be into halves, j Is it therefore 
reasonable to suppose that since Governor! Morton left the 
actual number of shares indefinite until the date of his 
death, that while he clearly intended not to |have a share for 
any child who predeceased him without isspe surviving him, 
he did nevertheless intend a share designated by his wife’s 
name even though she predeceased him? | 

The prospective share of a daughter livijng when the will 
was made, manifestly disappears if she j predeceases her 
father without leaving issue surviving hiii and becomes a 
part of the original shares into which the estate is divided 
and becomes subject therefore to the poweif of appointment. 
Is there any reason why the same should hot be true as to 
the prospective share of the wife? Is the wife’s share 
to be considered as an addition or accretiop, when a daugh¬ 
ter ’s share under like conditions is not pn accretion? Is 
this so simply because of the clause that follows, in which 
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a part is to be named for the wife? Must not this be read 
in the light of a' class gift, and is not the provision merely 
if, and only if, the wife survive? The yardstick as we 
have seen is plainly stated in the opening clause; the sec¬ 
ond clause merely expresses how the shares are to be desig¬ 
nated and the words ‘ 4 then surviving’’ are repeated after 
the words “children” and “child leaving issue” to dif¬ 
ferentiate between groups. 

The gift is one to a class, and if one to a class it would 
not be necessary to qualify the word “wife” by words 
indicating that she was to take only in the event of survivor¬ 
ship, since that would necessarily follow if the gift to her 
be a class gift. But as we have indicated, we think it is 
clear that the construction of the first clause of Article 
Fifth of Governor Morton’s will does plainly qualify 
“wife” by the words “whom I may leave me surviving.” 
To construe the sentence otherwise would be to write into 
the clause words not there found. It would be to interpret 
the clause as if it read, “to my wife and such children as I 
may leave me surviving.” 

Mr. Choatej the eminent draftsman of the will, was not 
one to use a sentence requiring interpolation or substitution 
to make its meaning clear. It is plainly contrary to the rules 
of testamentary construction to interpolate or substitute 
words in a sentence unless the sentence as written is other¬ 
wise unintelligible. That manifestly is not here the case. 

A GIFT TO A CLASS. 

It is our view that the gift is one to a class and that what 
was intended was that the number of shares should be de¬ 
termined by the number of persons who survived the testa¬ 
tor. 

In Jarman on Wills , 6th Ed. p. 232, a gift to a class is 
defined as: 
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“A gift of an aggregate -sum to a body of persons 
uncertain in number at the time of the gift: to be ascer¬ 
tained at a future time, who are all to take in equal 
or some other definite proportion, the sl^are of each 
being dependent for its amount upon the ultimate 
number. ’ ’ 

Perhaps an even better definition is found ifi 28 R. C. L. 

260: J 

“A gift is a class gift where the total and ultimate 
amount of the shares to be taken by aity one donee 
cannot be ascertained until all the persoris who are to 
take and the ultimate proportions in wlpch they are 
to take are finally ascertained.’’ L. R^ A. 1918 B, 
p. 239. 

i 

As we have pointed out, the number and therefore the 
amount of the shares can be ascertained only, at the death 
of the testator and each beneficiary is to take in equal pro¬ 
portion. j 

The class is* in no sense an unnatural oije. There is 
nothing unusual in the grouping of wife and children and 
in providing that their original initial share in the residuary 
estate should be equal one to the other. J'jTo distinction 
whatever is made by the testator between the shares of the 
mother and daughters, either with respect to their disposi¬ 
tion after the termination of the respective initial life es¬ 
tates. Thev all go in the same wav in the! same shares 
and vest finally in the same hands, and thus constitute a 
perfect gift to a class. 

If we are correct in our view that the first cjlause of Gov¬ 
ernor Morton’s will makes provision for a gift to a class, 
it follows as we have indicated that there | v r as no need 
in the second clause after designating a ishare by the 
name of the wife, to provide that the share jwas to be set 
up only if she survived, because under the wpll settled law 
one to whom a gift is made as a member of a class can 
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take only if such member survives the testator. This is 
well established both in England and in this country and 
particularly in the State of New York. The following cases 
are cited in support of the proposition: 

Matter of Fordham, 235 N. Y. 385 (opinion by Car- 
dozo, J.); 

Matter of Atwater, 82 Misc. (N. Y.) 130; 

Downing v. Marshall, 23 N. Y. 336. 

and the English case of Cruse v. Howell, 4 Drury 215. 

The Fordham, Downing and Atwater cases were not 
cases of an initial life estate to a class, but were remainder 
gifts. They all hold, however, that a gift to a class, to be 
determined upon the death of a life beneficiary, remains a 
gift to the class until the testator dies, notwithstanding the 
death of the life tenant during the life of the testator, and 
does not become a distributive gift to the members of the 
class existing at the date of the life beneficiary’s death. 
In our judgment these cases are direct support for the 
proposition that a gift to a member of a class fails if such 
member does not survive the testator. 

We desire especially to cite the case of M’Kay v. M’Kay, 
1 Irish Rep. (Ch. Div.) 213, a ease directly in point. The 
facts there are sufficiently similar to the case at bar to 
clearly indicate that Governor Morton’s gift should be con¬ 
strued as one to a class. 

In that case testator directed that certain personal prop¬ 
erty be* sold at auction within six months from his decease 
and after certain payment from the proceeds provided that 

“the surplus or residue of the said money shall be 
divided equally between my wife and all my children 
then living, share and share alike.” 

In a codicil the testator revoked all gifts to his son Daniel 
contained in his will. The testator’s wife died during his 
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lifetime. The question involved, among others, |was whether 
the share of the testator’s wife, who predeceased him, sur¬ 
vived to the testator’s children then living all the time of 
the sale, or fell into the general residue of jhis personal 
estate. 

It was held that the gift was to an aggregate number of 
persons, namely the wife and children living at the period 
of distribution, the number of whom was necessarily un¬ 
certain at the time of the gift such persons taking 
in equal proportions, the share of each, including the 
wife, being dependent upon the number of persons to 
take at the period of distribution. In other wprds, the gift 
was to a class which consisted of the testator’s wife and 
children living at the time of distribution pnd therefore 
there was no lapse as to the share of the wife, who pre¬ 
deceased the testator, or as to that of the sob, which was 
revoked by a codicil. 

The Vice Chancellor (pp. 217-218) said: j 

‘ 4 The second question is whether the ! share of the 
testator’s wife, who predeceased him t * * sur¬ 

vived to the testator’s children living at the time of the 
sale, or fell into the general residue of his personal 
estate. This depends on the question whpther the gift 
of this surplus was to his wife and children as tenants 
in common or as a class. If the former, thfe wife’s share 
fell into the general residue and was undisposed of save 
by the general residuary gift. If the lattpr it survived 
to the other members of the class. This was in my 
opinion a gift to a class, which consisted of his wife and 
children living at the time of distribution. (Italics 
supplied.) The money arising from the sale was to be 
equally divided between all these legatees, including 
the wife, in equal shares. The amounts of these shares 
could not be ascertained until the period of distribu¬ 
tion. The legal definition of a gift to a (slass depends 
upon the mode of the gift, which must b^ a gift of an 
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aggregate sum to a body of persons uncertain in num¬ 
ber at the time of the gift, to be ascertained at a fu¬ 
ture time, and who are all to take in certain propor¬ 
tions, the share of each being dependent upon the ulti¬ 
mate number of persons. Now here the gift was to an 
aggregate number of persons, namely, the wife and 
children of the testator, living at the period of distri¬ 
bution, the number of whom was necessarily uncertain 
at the time of the gift and was to be ascertained at the 
future period of distribution, and such persons were 
to take in certain proportions, the share of each, in¬ 
cluding the wife, being dependent on the number of per¬ 
sons to take at the period of distribution. The same 
reasons apply to the share of Daniel, which was re¬ 
voked bv the codicil. 

“I am accordingly of the opinion that these two 
shares did not pass to the general residuary legatee as 
being undisposed of, but became and are divisible be¬ 
tween the children of the testator, other than Daniel, in 
equal shares/ ’ 

It is interesting to note, in connection with the Chancel¬ 
lor's statement, that every proposition he lays down as de¬ 
terminative of the gift being one to a class, will apply liter¬ 
ally to the case at bar. 

We submit therefore that in the absence of anvthino’ to 

« % f 

be found otherwise in the will or codicils of Governor Mor¬ 
ton, the disposition of his residuary estate must be held to 
be in the nature of a class gift. 


Is there anything in the will to indicate a contrary intention upon the 
part of the testator, specifically an intention to exclude the wife from 
the class and to require the setting up of a share in her name, whether 
or not she survive him? 

We have already sufficiently dealt with the grammatical 
construction of the two clauses and have indicated {supra) 
that being a gift to a class, the language of the second 
clause, of a share to be designated i ‘by the name of my 
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wife” must be read in the light of the well kijown rule of 
law relating to the survivorship by a class member of the 
donor of the gift and therefore is as if it r^ad, “by the 
name of my wife if she survive me.” 

It was argued however, 

(a) That the exclusion from the appointment of “any 

addition to (the original share) or accretion {hereof from 

the distribution of anv other share in my residuary estate” 

is meaningless unless a share is set up for the wife whether 

or not surviving, since under the conditions existing at the 

date of the execution of the original will, thaf is the only 

source from which anv accretion could come. 

* 

i 

To this contention it is a complete answer [to state that 
the will and codicils must be read as a whole dnd that read 
as a whole it is not true that an accretion or addition could 
only come to an original share of the daughter through a 
distribution of the wife’s share. The death of Mary Mor¬ 
ton has itself given rise to an addition or accjretion to the 
shares of her surviving sisters, Edith and Hel^n, and a fur¬ 
ther accretion will come to Mrs. Eustis shoul<ji she survive 
her sister Helen. 

It is to be noted further that the language* Jised by Gov¬ 
ernor Morton indicates a lack of certainty as tolthe existence 
of any such share. Certainly there is nothing to indicate 
that he had in mind only an accretion from hisjwife’s share. 
The words are “any other share.” If the intention had 
been to set up a share for the wife in any c^se, no uncer¬ 
tainty would have been permitted to exist andj definite pro¬ 
vision would have been made by language such! as “addition 
to or accretion thereof from the distribution of my ivife’s 
share.” ! 

The true explanation however of the word^ used, in our 
judgment lies in the fact that the testator contemplated that 
his wife would survive him, as is shown by thj many elabo- 
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rate provisions made in the will as to the payments that 
should be made to her or for her use during* her lifetime 
and so, contemplating* her surviving him, Governor Morton 
naturally made provision as to what should be done with 
the portion that would be hers after her death, she having 
survived him. 

But to assume that because provision is so made in the 
event his wife survive him, a share for her must be set up 
irrespective of the fact that she did not survive him, is to 
our mind a wholly unwarranted conclusion. As well might 
it be said that the provision in the will by which on the 
termination of her life estate her share shall go to his 
daughters, would require that a life estate be created in any 
event for her, in order that that language in the will should 
be given effect. All the provisions as to his wife’s share 
are provisions to take effect upon the happening of a con¬ 
tingency which never happened. 

Indeed, there is not a single direction in respect to the 
share which can be complied with literally if Mrs. Morton 
predeceased 1 the testator. The direction both for the pay¬ 
ment of income and the division of the capital is necessarily 
dependent upon her survival. 

(b) It is urged that a share must be set up for the wife in 
order to reduce to the smallest possible sum the amount that 
may be appointed, in order to give effect to the expression 
of testator’s purpose as stated in the codicil of June 14, 
1911, to-wit: 

“My purpose in making this change is to carry out 
more effectually than I could do as a citizen of New 
York my general purpose to keep my estate in my own 
familv so far as I mav do so lawfully and consistenlv 
with the power which I have given my daughters to dis¬ 
pose by will, subject to the approval of the co-trustees 
named in or appointed conformably to my will, of one- 
half of their original shares in my residuary estate. ’ ’ 


I 


I 

Under the law of New York the rule against! perpetuities 
limits to two lives in being and testator in hisj original will 
had exhausted these in the provisions for his wife ajnd 
daughters. In the District of Columbia the rple permits of 
any number of lives in being. Governor Moifton upon be¬ 
coming a resident of the District of Columbia determined to 
take advantage of this more liberal provision respecting the 
law of perpetuities and accordingly by his codicil changed 
his will to provide that his daughters should never take 
more than a life estate in that part of his residuary estate 
not subject to the laws of New York and creatjed estates for 
the duration of several lives. His expression of purpose 
made in the same codicil relates to that change. He specifi- 

callv so states. I 

i 

i 

“My purpose in making this change iO to carry out 
more effectually than I could do as a citizen of New 
York my general purpose to keep my estate in my own 
familv,” etc. (Italics supplied.) 

i 

He accomplished this purpose by continuing in trust for 
his daughters the portions of his residuary estate other than 
New York realty that would otherwise! have vested 
absolutely. . j 

Notwithstanding this successful accomplishment of his 
purpose, it is urged that the change was made for the pur¬ 
pose of restricting the power of appointment given to his 
daughters and that this must therefore be accomplished by 
a construction that increases the number of original shares, 
by creating one for the wife, thereby decreasing the share of 
each daughter over which the power of appointment was 
given. i 

This argument is all the more remarkable because made 
in the teeth of the language of the codicil itself, in which 
it will be observed the testator declares his purpose to keep 
his estate in his own family “so far as I maij do so lawfully 



20 


and consistently with the power which I have given my 
daughters.” Instead of the codicil being an expression of 
an intent to restrict the power of appointment, it is a plain 
recognition of the power which had been given and a deter¬ 
mination to preserve that power as given. 

If the moving consideration in Governor Morton’s mind 
had been to restrict the power of appointment given over 
an original share, he could and would have accomplished 
such purpose directly by changing the power conferred 
upon the daughters. He did have in mind that having 
given this power of appointment over one-half of their 
original share, he wanted to prevent as he now could the 
vesting absolutelv of accretions to that share through sur- 
vivorship by any daughter. 


In concluding this argument in favor of a division of the 
estate into four original shares rather than into live, with 
the resulting power of appointment being one-eighth in¬ 
stead of one-tenth, we think it not amiss to say that while 
we do not contend that the earlier suit heard bv Judge 
Hitz, in which an order was made dividing the estate into 
four parts for the purpose of transferring to the Ruther- 
furd heirs their share, makes the question one of res ad ju¬ 
dicata, yet we cannot but be impressed with the fact that 
any question as to whether the division should be in five 
parts rather than four parts seems to have been of most 
recent origin, and opposed to the belief of counsel for the 
corporate trustee, the American Security & Trust Com¬ 
pany, as embodied in its answer in the prior suit for con¬ 
struction of Governor Morton’s will and as expressed at 
the hearing of this cause. 
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II. Does the last will and testament of Mary Morton, accompanied 
by the written consent of all of the then surviving trustees constitute 
a valid exercise of the power of appointment conferred jipon her by the 
last will and testament of Levi Parsons Morton, deceased? 

It was conceded by counsel for all the parties at the oral 
argument that the will of Mary Morton was executed in 
accordance with the laws of the District of (Columbia and 
that the testamentary disposition therein ma|de by her in 
the exercise of the power of appointment giveii to her under 
her father’s will was in strict conformity witlji the require- 

i 

ments of the will and in the exact language <}f the consent 
and approval of the surviving trustees and constituted a 
valid exercise of her power of appointment imder her fa¬ 
ther’s will. 

III. To what extent has said power of appointment ^een validly ex¬ 
ercised by her? 

This question was manifestly included a^nong the de¬ 
batable issues of law because of the apprehension of coun¬ 
sel for some of the defendants that the language of Mary 
Morton’s will, by which she disposed of the Residue of her 
estate, might be construed as an attempted additional exer¬ 
cise of her power of appointment under heii father’s will. 
The material portion of Item XI provides: j 

“All the rest, residue and remainder of the estate of 
which I shall die seized or possessed, or to which I 
shall at the time of my death be in any mjanner entitled, 
whether in possession, expectancy, remainder or rever¬ 
sion—real, personal and mixed, of whatever kind or 
nature and wheresoever situate—including any and all 
. funds and/or property over which at the time of my 
death I shall have power of appointment and/or power 
of testamentary disposition, and which power I shall 
not have other wheres in this my will exercised—I give, 
devise and bequeath” i 
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to the trustees therein named, for the uses and purposes 
specified. 

We do not think Miss Morton’s will is susceptible of 
the construction suggested. We contend that she exer¬ 
cised the power of appointment under her father’s will 
but once, and then to the extent only set forth in Item VIII 
of her will. 

IV. To whom shall the trustees under the will of Levi Parsons Mor¬ 
ton transfer and pay over that portion of the principal of the trust fund 
held for the benefit of said Mary Morton at the time of her death over 
which she did not have or did not exercise the power of appointment 
under the will of Levi Parsons Morton, deceased? 

In the bill it is alleged (par. 15 (3)) that there may be 
some question as to whether or not the word ‘‘issue” as 
used in the last will and testament of Levi Parsons Morton, 
and particularly that portion thereof whereby he provided 
that the portion of his daughter’s share not appointed by 
her should be equally divided on her death among her issue, 
or should in default of issue be equally divided among his 
other children and the issue of any deceased child, includes 
or excludes the defendants Lewis Peter Morton, Miriam 
Morton and William Hazlett Minor, Jr., or any of them. 
The specific question therefore is: Does the word “issue” 
as used in Governor Morton’s will with respect to any por¬ 
tion of Mary Morton’s share over which she had but failed 
* 

to exercise the power of appointment, or that portion of 
her share over which she had no power of appointment, 
include the infant defendants Lewis Peter Morton, Miriam 
Morton and William Hazlett Minor, Jr., or any of them? 

We make no contention with respect to the right of these 
three infant defendants to inherit under the will of Gover¬ 
nor Morton. 
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V. Should the Federal estate tax be apportioned between realty and 
personalty and if any part of said tax should be adjudged to be charge¬ 
able to realty, then in what manner shall the charge be made? 

The question of apportionment of the Federal estate tax 
is not only an interesting* one, but in a sensle a novel one, 
as there seems to be, with a few exceptionsj an entire ab* 
sence of decisions dealing with it. It is also|of importance 
as a factor in determining the extent of the estate that 
passes to Mary Morton’s trustees pursuant jto the exercise 
of her power of appointment, which, save for New 
Jersey real estate, of relatively small Wine, is lim¬ 
ited to the personalty of her portion of Governor Morton’s 
estate. An apportionment of this tax among realty and 
personalty will increase by approximately $100,000 the trust 
estate for the benefit of her adopted children. 

That equitable considerations would clearly warrant an 
apportionment of this tax, amounting to $1,736,886.47, is 
denied by no one, but it is insisted because of the common 
law rule whereby debts and administration!expenses of an 
estate are paid out of the personalty of the estate to the 
extent that it is adequate, should apply here, 

It is our position that this age old rule that grew up from 
the feudal svstem should not be enlarged bv a court of 
equity with the result of increasing the injustice that fre¬ 
quently follows its application. Unless it c4n be shown that 
an estate tax falls within the classification jof a debt or an 
administration expense, the Court shoulld embrace the 
opportunity to do equity between the parties by apportion¬ 
ing the tax. 

We think the following propositions aije clearly estab¬ 
lished by authority: 

(1) The Federal estate tax is a charge upon the whole 
estate and is not a debt or administration expense. 

Crooks v. Harrelson, 282 U. S. 55; 

! 

United States v. Woodward , 256 U. Sj 632; 
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New York Trust Co. et al., as executors for Purdy v. 

Eisner, 256 U. S. 345; 

Lederer v. Northern Trust Co., 262 Fed. 53; 

Meriwether v. Garnett, 102 U. S. 472; 

State of Neiv Jersey v. Anderson, 203 U. S. 285. 

(2) While the estate tax is made payable by the Federal 
law by the personal representative, that is merely a require¬ 
ment of convenience, the Federal government not being con¬ 
cerned as to where the burden of the tax shall ultimatelv 
fall, leaving the matter of apportionment to be determined 
bv the local laws of the State of the decedent. 

Edwards v. Slocum, 264 U. S. 61, 287 Fed. 651. 

(3) The District of Columbia Code is silent as to who 
shall pay or what portion of the estate of a decedent shall 
bear the burden of the Federal estate tax. 

While there arc provisions in the Code regarding the 
payment of debts and administration expenses, etc., and the 
sale of realty where the personal estate is inadequate, we 
know of no provision dealing with the matter of taxes or 
their apportionment. 

(4) In the absence of express statements in the will an 
estate tax is to be paid from the residuary estate. Y. M. 
C. A. v. Davis, 264 U. S. 51; Neivton’s Estate, 74 Pa. 
(Superior) 361; Plunkett v . Old Colony Trust Co., 233 
Mass. 471. Matter of Hamlin, 226 N. Y. 407. Apparently 
New Hampshire has a contrary rule, as set forth in Wil¬ 
liams v. State, 81 N. H. 341,125 Atl. 661; in which they hold 
that in the absence of any provision by the testator in his 
will the Federal estate tax must be shared pro rata by all 
the beneficiaries, as is the rule in intestacy in that State. 

(5) In the instant case Governor Morton has clearly in¬ 
dicated that the Federal estate tax should be paid out of his 
residuary estate. In his will are found three provisions 
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dealing with the payment of taxes. In Article Fourth of 
the will occur two directions: 

“And I direct that all inheritance, legacy or succes¬ 
sion taxes payable on all gifts and pequests herein¬ 
before contained in this and the two! next preceding 
articles of my will, if any, whether sj;ate or national, 
be paid by my executor out of my estate so that said 
bequests may be free from such taxes, y 

| 

And again, in the concluding sentence but j one of the same 
clause of the will it is provided: 

“I further direct that any legacy or inheritance taxes 
under the laws of New York or of t]ie United States 
that may be payable upon the provision herein made 
for said charitable purposes shall be aj charge upon my 
estate and not upon said funds and property.” 

And in the Sixth Article of the will it is provided: 

“And my will is and I direct that all inheritance, 
transfer, legacy or succession taxes, |whether state or 
national, that shall become payable upon the annuities 
and other payments contained in the preceding article 
of my will and to be made to or for the benefit of my 
wife and charged therein upon the shares of my residu¬ 
ary estate, be paid out of my estate^ so that said an¬ 
nuities and other sums payable under said articles to 
her or for her benefit shall be paid iij full, free of any 
inheritance, transfer, legacy or succession taxes, state 
or national.” I 

While the language of these provisions j varies, it is to be 
noticed that in each of them the intention i$ clearly expressed 
that the tax shall be paid out of or a charge upon “my es¬ 
tate” and not to be a charge on any of the Specific legacies or 
the payments for the benefit of his wife. There can be no 
doubt that it was the intention of Governor Morton that the 

residuarv estate should bear the tax and there seems to have 
•/ 

been no difference of view among counsel in this regard. 
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(6) The taxes were so paid, but out of the residuary 
personalty only. 

(7) ‘ 4 Estate” means the whole estate, real and personal. 

As we have stated, the direction of Governor Morton 

is that the taxes are to be paid out of “my estate.” The 
word 4 ‘estate,” unqualified or unrestricted, is always con¬ 
strued to embrace every description of property, real, per¬ 
sonal and mixed. 3 Words and Phrases 284, and cases cited. 
See also Hunter v. II usted, 45 X. C. 141; Cox v. Corkindale, 
13 N. J. Eq. 138; In re Hinckley's Estate, 58 Cal. 457, 516; 
Harper v. Harper, 148 X. C. 553; Equitable Trust Co. v. 
Rogers, 7 Del. Ch. 398. 

(8) Governor Morton’s trustees have express power to 
sell real or personal property belonging to the estate. 

The Sixth Article of Governor Morton’s will provides: 

“My said executor and trustee shall have power to 
change investments and from time to time sell, either 
by public or private sale, on such terms as it shall see 
fit, any property, real or personal, belonging to my 
estate, or to any of the trust estates created by mv 
will * * V’ 


This provision, coupled with those quoted supra as to 
the payment of taxes, clearly eliminates any question as to 
the right to make the realty of the residuary estate bear 
its share of the estate tax. The common law rule that real 
estate cannot be sold to pay expenses of administration, 
therefore cannot be invoked to prevent an apportionment. 

If we are correct in these positions, it follows that the 
Court is free to invoke the rule that “equality is equity” 
and to order an apportionment of the tax. 

During the oral argument opposing counsel made the 
point, that the first reference in Governor Morton’s will as 
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to the payment of taxes placed the burdenj upon the ex¬ 
ecutor and inferentially argued that that coijild mean only 
that he had in contemplation the payment <|>f the tax out 
of the residuary personalty. The Court will note that in 
only the first of the clauses we have quoted does Governor 
Morton speak of his executor paying the tax, In the other 
clauses, it is a general direction for their payment. 

It will be recalled that by the terms of tl,ie will the ex¬ 
ecutor is also made a trustee and there ar^ a number of 
clauses in which the word 4 ‘ executor ” is usbd, where it is 

i 

clear from the context that while designating the executor, 
the provision must be read as a reference t<| his corporate 
trustee. We think therefore that no importance can be at¬ 
tached to the use of the word “ executor ” in the first ref- 
ernce to taxes. 

i 

It was further urged, however, that because of con¬ 
venience the common law rule should be here jinvoked. That 
to do otherwise would require a sale of soir\e of the realty 
and counsel stressed the fact that here was all estate of over 
$10,000,000, of which only a little over one-fifth was realty. 
Of course it is manifest that a decision as 1}o whether per¬ 
sonalty alone or personalty and realty should bear the tax 
cannot be made on the basis simply of the relative amounts 
of realty and personalty that constitute tl|ie estate. The 
converse of the situation existing here illustrates how im¬ 
practicable it is to predicate a rule of law l upon any such 
basis. 

i 

If for instance Governor Morton’s estatk had consisted 
of $1,800,000 of personalty and the balance of realty, it 
would hardly be contended that the personalty should be 
entirely used in paying the estate tax and the realty ex¬ 
empted. In such a case the amount of the estate tax would be 
almost entirely due to the value of the realty, just as in the 
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instant ease more than one-fifth of the tax was the result 
of the value of the realty. In point of fact, the rate of the 
estate tax rapidly increases with the increase in the total 
net estate to be taxed. This total was arrived at by in¬ 
cluding the New York realty and the proposition against 
apportionment resolves itself into this: That notwithstand¬ 
ing the size of the tax is in large measure the result of the 
value of the realtv, vet the burden of the whole tax shall be 
borne by the personal estate alone. 

After a very exhaustive search of the authorities we have 
been able to find but one case where the question has been 
dirctly passed upon and this was the case of Hampton v. 
Hampton, 1S8 Kv. 189, 221 S. W. 496, 10 A. L. R. 515. 

The facts were these: The decedent died intestate and it 
became necessary in determining the share of the personalty 
that under the Kentucky statute would go to his wife, to 
determine whether the Federal estate tax should be paid 
out of the personalty or apportioned between personalty 
and realty. The estate consisted of personalty worth about 
$30,000 and of realty other than the widow’s dower that 
was sold for something under $300,000. The estate 
tax was approximately $20,000. The opinion of the Court 
is ns follows: 

“A. B. Hampton, a resident of Clark County, died 
intestate and without issue, in the month of February, 
1919. His estate passed to his widow, L. A. Hampton, 
and certain collateral kindred. Where the husband 
dies intestate, the widow, in addition to dower, is en¬ 
titled to one half of the surplus personalty. The es¬ 
tate of the intestate consisted of personalty worth about 
$30,000, and several hundred acres of land. In a 
proper proceeding, the land, other than the widow’s 
dower, was sold by the master commissioner of the 
Clark circuit court for the sum of $295,236.26; the or- 


29 


dinary indebtedness of the estate amounting to about 
$5,000. The estate tax to the Federal government is 
approximately $20,000. 

“An agreed case was filed in the Clarkj circuit court 
for the purpose of determining out of Tyhat portions 
of the estate the estate tax should be paid. The court 
adjudged that the estate tax was payable before dis¬ 
tribution, and that there should be deducted, from the 
personal property going to the widow, subh proportion 
of the entire estate tax as the value of all the property 
allotted to her bore to the entire estate,! and that her 
interest in the estate should be ascertained by adding 
the value of her dower, as fixed by the life tables, to 
one half of the surplus personalty after paying funeral 
expenses, costs of administration, and thje debts of de¬ 
cedent, including state and county takes due upon 
assessments made in his name. The administrators 
appeal. 

“It is the contention of the administrators that the 
estate tax is payable out of the personal property of 
the decedent, and that the widow is not Entitled to any 
portion of the personal property until J:he estate tax 
is paid. 

‘ 4 The tax is imposed upon the net estajte. The gross 
estate includes all property of the decadent, whether 
real or personal, tangible or intangible. [The net estate, 
in the case of a resident, is determined by deducting 
from the value of the gross estate ‘sucji amounts for 
funeral expenses, administration expenses, claims 
against the estate, unpaid mortgages, lbsses incurred 
during the settlement of the estate arising from fires, 
storms, shipwreck, or other casualty, ajnd from theft, 
when such losses are not compensated for by insur¬ 
ance or otherwise, support during the| settlement of 
the estate of those dependent upon the decedent, and 
such other charges against the estate ^s are allowed 
by the laws of the jurisdiction, whether jvithin or with¬ 
out the United States, under which the estate is being 
administered i and an exemption of $501000.’ 39 Stat. 
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at L. 777, 778, chap. 463, Sections 201-203, Fed. Stat. 
Anno. Supp. 1918, pp. 305-307, Comp. Stat. Sections 
6336i/ 2 b, 6336y 2 c, 6336y 2 d. 

“Section 205 (Sec. 6336y>f) requires certain returns 
to be made by the executor, and Sec. 207 (Sec. 6336y 2 h) 
imposes upon the executor the duty to pay the tax, 
while Sec. 200 (Sec. 6336y>a) provides that the term 
‘executor’ means the executor or administrator, anv 
person who takes possession of any property of the 
decedent. Section 208 (Sec. 6336y>i) is as follows: 
‘If the tax or any part thereof is paid by, or collected 
out of that part of the estate passing to or in the 
possession of, any person other than the executor in 
his capacity as such, such person shall be entitled to 
reimbursement out of any part of the estate still un¬ 
distributed or by a just and equitable contribution by 
the persons whose interest in the estate of the dece¬ 
dent would have been reduced if the tax had been paid 
before the distribution of the estate or whose interest 
is subject to equal or prior liability for the payment 
of taxesj debts, or other charges against the estate, it 
being the purpose and intent of this title that so far 
as is practicable and unless otherwise directed by the 
will of the decedent the tax shall be paid out of the 
estate before its distribution.’ 

“The argument in behalf of the administrators is as 
follows:iThe estate tax is not an inheritance tax,, but 
a tax upon the transfer of property from the decedent 
to others. The value of the separate interests, and 
the relationship of the beneficiaries to the decedent, 
have no bearing upon the question of liability, or the 
extent thereof. The tax is payable by the personal 
representative, who would have nothing in his hands 
with which to pay the tax except personal property. 
In speaking of contribution in Sec. 208, supra , the sec¬ 
tion recognizes that some portion of the estate is sub¬ 
ject to a ‘prior liability’, and this liability is necessar¬ 
ily the personal estate. It therefore follows that the 
estate tax is primarily a charge upon the personal 
estate, and the widow is not entitled to one half of 
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the personal estate of the decedent until the estate tax 
has been paid. 

“In view of the inequality that would Result, we are 
reluctant to adopt the view that the estate tax is a 
charge on the personal estate, unless compelled to do 
so by the language of the act itself. I(t is conceded 
that there is no express provision to tliat effect, but 
insisted that the nature of the tax, the knethod of its 
collection, and other considerations mak(3 it clear that 
such was the purpose of Congress. | 

“We do not regard as controlling the fact that the 
primary duty of paying the tax is imposed upon the 
executor, in view of the fact that the executor may be 
‘any person who takes possession of aiky property of 
the decedent,’ and the further consideration that the 
obligation of the personal representative to pay the 
tax is a mere rule of administration to insure its pay¬ 
ment, and does not in any way affect the rights of the 
heirs and distributees, as among themselves. Nor can 
we say that the words ‘prior liability!’ in Sec. 208, 
necessarily refer to the liability of the personal estate 
of the decedent. They may as well refer] to prior liabil¬ 
ity imposed by statute, or by the will <^f the testator. 
Considering the act as a whole, and particularly the 
provisions with respect to reimbursement and contribu¬ 
tion, we cannot escape the conclusion j that Congress 
did not intend to discriminate between the heirs and 

i 

distributees, but intended that every Iportion of the 
estate should bear its proportionate part of the tax, 
subject, however, to the right of the decedent to pro¬ 
vide by will out of what portion of his estate the tax 
should be paid. The case of Knowltoif, v. Moore , 178 
U. S. 41, 44 L. Ed. 969, 20 Sup. Ct. Re|). 747, presents 
a very interesting history of the origin and nature of 
death taxes, probate duties, succession duties, etc., but 
has no direct bearing on the question under considera¬ 
tion. 

i 

“Laying aside the Federal act as not controlling on 
the question of descent and distribution, and coming to 
our own statutes, we find that the widbw is entitled to 

7 i 
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one-half of her husband’s surplus personalty (Ken¬ 
tucky Statutes, Sec. 2132), and that the surplus is ob¬ 
tained by deducting* from the whole of the personalty 
the decedent’s funeral expenses, charges of administra¬ 
tion, and debts. Clearly the estate tax, which was never 
an obligation of the decedent, cannot be regarded as 
a debt within the meaning of our statute. 

“It follows from what we have said that the .judg¬ 
ment was proper. 

* ‘ Judgment affirmed. ’ ’ 

Petition for rehearing denied June 4, 1920. 

Subsequently the Court of Appeals of Kentucky had oc¬ 
casion to comment upon Hampton v. Hampton , in the case 
of Bingham’s Administrator v. Commonwealth, 196 Ky. 
318; 244 S. W. 781, where it was said: 

Hampton’s Adm’rs. v. Hampton “considers only the 
Federal estate tax law in connection with our laws of 
descent and distribution to ascertain whether or not 
the Federal estate tax is an obligation of the decedent 
under the former, ox: an item of expense in the admin- 
istmtion of the estate under the latter and decides coi’- 
rectly, we feel sure, that it is neither. That as a con¬ 
sequence it is not chai'geable to the personal estate 
alone, as are obligations of the decedent and costs of 
administration under the state laws of descent and dis¬ 
tribution, and that although made payable by the 
Fedei’al ! law, as a matter of convenience, by the pei’- 
sonal representative, that act contemplates its payment 
on final ! distribution out of the entii'e estate and by 
each distributee proportionately unless otherwise 
provided by the decedent.” 

Inquiry was made during oral argument as to whether, 
in the event an apportionment of the estate tax was made, 
it would be necessary to sell the realty held as a part of 
Governor Moi'ton’s residuary estate. The facts, as we 
understand them, are these: 
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The executors of Governor Morton’s will i^aid the tax 
out of the personal residuary estate. The u)et personal 
estate was then turned over to themselves as trustees, the 
realty having passed directly to them as trustees under the 
terms of the will. One-fourth of the personalty coming* to 
the trustees was then, under the order of this [ Court, paid 
to the Rutlierfurd heirs, the remaining* three-fourths of the 
personalty was divided into three separate trusts bearing 
the names of Governor Morton’s three daughters, and to¬ 
gether with the realty has been held and administered by 
the trustees since, three-fourths of the rents j from all of 
the realty (it not having been partitioned) bejing credited 
to the three separate trusts, the remaining one-fourth being 
paid to the Rutlierfurd heirs. 

This proceeding involves an accounting of the trustees 
as such, the accounts of the executors having'been finally 
closed in the Probate Court some years ago. 

It is our understanding that an apportionment of the 
estate tax could be accomplished by simply crediting the 
personalty with the portion of the tax allocated to realty 
and charging the realty with the amount allocated against 
it, without the necessity at this time of a sale oif partition of 
the realty. As to much of the estate, including both realty 
and personalty, an adjustment in no way woujd need to be 
made by partition or sale of the realty until th^ termination 
of the trust estates of Helen Morton and Edith. Livingston 
Morton Eustis. 

I 

As to the Mary Morton trust, the personalty passing un¬ 
der her power of appointment would be proportionately in¬ 
creased and the realty would continue to be held in trust, 
charged with its proper portion of the estate tax. The 
small amount of realty in New Jersey would in no way be 
affected, as the payment to Mr. Hepburn and the Girard 
Trust Company of the half of the estate exclusive of realty 
passing under the appointment of Mary Moijton could be 



and will be satisfied out of the personalty, after taking into 
account in determining the value of the whole of the estate, 
exclusive of New York realty, of which one-half is given to 
Mary Morton’s adopted children. 

We do not think that there would arise any question of 
adjustment of the income accounts respecting the per¬ 
sonalty and realty due to an apportionment as of the date 
of Governor Morton’s death, inasmuch as the income, 
whether from realty or personalty, went to the same benc- 

ficiarv. 

«/ 

We are confident that the carrying out of the court’s 
order apportioning the tax will present no difficult ac¬ 
counting problem to the trustees, but irrespective of this 
we cannot too strongly urge upon the Court that conveni¬ 
ence or inconvenience should not be permitted to deprive the 
adopted children of Mary Morton of the share in the estate 
to which they are entitled. Not to make the apportionment 
will lessen their share by approximately $100,000. The 
plainest dictates of fairness and of equity require the ap¬ 
portionment of this tax. 

In closing our discussion as to this question, we desire to 
stress the applicability of the reasoning contained in Dewey 
v. Todd, 39 W. L. R. 574, to this case. In the Dewey case it 
is true that the testator created a trust by the terms of 
which the property, both real and personal, was to be con¬ 
verted into money and used indiscriminately for the pay¬ 
ment of the legacies, while in the instant case there is no 
direction for the conversion of the realty and personalty 
into money; but as we have pointed out, there is authority 
given for such conversion. 

Justice Stafford in his elaborate opinion calls attention 
to the history and philosophy of the common law rule re¬ 
specting the liability of the personal estate for the payment 
of debts, administration expenses and legacies and then 
very wisely, sitting as a chancellor, finds sufficient warrant 


in the provisions of the will to make the realty bear its 
pro rata share of the burden imposed upon the! estate. 

We submit that in the absence of a compelling rule to the 
contrary, which we have undertaken to show dogs not exist, 
a like course should be followed here as to the Federal 
estate tax. j 

I 

VI. Should the inheritance taxes paid to judisdictions dther than the 
United States and chargeable to principal be apportioned or allocated 
to realty and to personalty and if any part of said taxes or either of 
them shall be adjudged to be charged to realty, then iri what manner 
shall such charge be made? 

The solution of this question involves the apportionment 
of $22,679.93 (Master’s Report p. 22), comprising the tax on 
the life interest of Mary Morton, and the remainder interest 
in the New York realty. The tax on the personalty origi¬ 
nally collected bv the New York authorities lias been re- 
funded and properly credited to the personalty, lout of which 
it, as well as the realty tax, was paid. I 

During the argument there seemed to be aj general ac¬ 
quiescence in the proposal that the realty tajx should be 
charged against the realty and the personalty! credited ac¬ 
cordingly. The tax on the life interest of Mary Morton 
was $15,673.65. The remainder interest in thg realty was 
determined at $7,078.65 (Master’s Report p. 2^). It is our 
understanding that the New York statute in force at the 
time of Governor Morton’s death requires tips succession 
tax to be paid out of the property subject to jhe tax. 

The material portions of the statute applicable are Sec. 
230 of the Transfer Tax Law of New York , Daws of 1896 
p. 908, Sec. 230 as amended by Ch. 76 of the |aws of 1899 

and Ch. 658 of the Laws of 1900, read as follows: 

i 

“When property is transferred in trust or otherwise 
and the rights, interests or estates of thg transferees 


are dependent, upon contingencies or conditions * * * 
a tax shall be imposed upon such transfer * * * and 
such tax so imposed shall be due and payable forthwith 
by the executors or trustees out of the property trans¬ 
ferred.” 

See C. C. H. New York Individual Tax Service 0875, para¬ 
graph 1123 for the full section. 

This law was construed in the Matter of Tracy, 179 N. Y. 
509, in which it is said: 

“The present appeal is controlled by the transfer 
tax laws, Laws of 1896, Ch. 90S, Sec. 230, as amended 
by Ch. 76 of the Laws of 1899, and Ch. 658 of the Laws 
of 1900.” 

The court, after quoting the material portions of Sec. 
230, stated: 

“It is thus clear that whenever a transfer of prop¬ 
erty is made upon which there is or by any contingency 
there may be a tax imposed, the property is to be prop¬ 
erly appraised at its clear market value and a transfer 
tax is due and payable forthwith out of the property 

transferred * * * in the case at bar it is the dutv 

%■ 

of the executors and trustees to ascertain the value of 
the prospective life estate and estates in remainder 
in the manner pointed out by Section 230 and having 
done this they should compute the transfer tax and 
pay the same forthwith out of the property transferred. 
The result is that the life tenant loses during the con¬ 
tinuation of his estate the interest upon the corpus of 
the trust so paid out and evenuallv the remainderman 
receives his estate diminished by the amount of said 
payment.” 

Here, as with the estate tax, the apportionment can be 
% 

reached by proper credits and debits in the trustees’ 
accounts. 


VII. What if any portion of allowances to counsel for the trustees 
for legal services rendered the estate of Levi Parsons Morton should 
be charged against the realty included in the trusts created by the will 
of Levi Parsons Morton? 

i 

The amount allowed by the Special Master and approved 
by the court for legal services to the individual trustees 
is $35,000, exclusive of services in this cause, j The stipula¬ 
tion finds, paragraph 25, that no apportionment of this fee 
has been made but the entire amount has been paid from 
and charged to personalty. Of the services performed, it is 
stipulated that 38 per cent in value were in connection with 
the real estate and 62 per cent in connection [with the per¬ 
sonal estate. In view of this it is respectfiilv submitted 
that the allowance of $35,000 to counsel for tjhe individual 
trustees should be apportioned and paid from the realty 
and personalty of the estate on the basis of 38 per cent 
from the realty and 62 per cent from the personal estate. 

| 

VIII. Should said advances of principal made by th^ trustees to the 
respective daughters of the testator from tome to tim$ be apportioned 
between realty and personalty and if any part shoul<ji be charged to 
realty, then in what manner shall such charge be made:j 

From time to time the trustees have at the Request of the 
beneficiaries of each of the three trusts being! administered 

'■'i 

by them made advances out of the personalty, in the sum 
of $165,000. So far as these advances were fnade to Mary 
Morton they were made on her request anp paid out of 
personalty, with her acquiescence, so that we do not feel 
warranted in urging an apportionment thereof. 

If, however, the Court should consider that! an apportion¬ 
ment should be made in the amount found by| the Master of 
$35,000 to be paid out of the realty and credited to the per¬ 
sonalty, then we do insist that Mary Mortop’s exercise of 
her power of appointment should be so construed as to limit 
the deduction made from the one-half of the personalty and 


New Jersey realty over which she exercised the power of 
appointment, to the sum of $130,000 and not $165,000. 

In Item VIII of her will she appoints 

“so much of one-half of the principal of that original 
share of my father’s residuary estate which was given 
by my father’s will in trust for my benefit, and which 
consists lof property other than real property in the 
State of New York, or the proceeds of sale or other 
disposition of said real property, as shall remain after 
deducting from the said one-half the sum of One Hun¬ 
dred Sixty-five Thousand ($165,000) Dollars (which 
said sum of One Hundred Sixty-five Thousand ($165,- 
000) Dollars has heretofore been paid to me out of the 
said ond-half) and shall not exceed the total sum of 
Seven Hundred Fifty Thousand ($750,000) Dollars.” 

It is manifest that the statement of the actual fact that 
the $165,000 was paid out of personalty ceases to be a legal 
fact if the Court apportions any part of it as a charge 
against realty and accordingly the amount which she states, 
to-wit, $165,000, should be reduced to the sum which corre¬ 
sponds with the legal fact resulting from the Court’s act 
of apportionment. 

That the Court has authority to so construe this item of 
Mary Morton’s will as to make the sum of $165,000 read as 
if it was $130,000, we think is unquestioned. See Home for 
Incurables v. Noble, 172 U. S. 384, and the authorities there 
cited by Justice White at pages 391, 392. 

IX. Is the value o£ the improvement erected by the lessee on the 
property situated and known as 39-41 and part of 43 Ann Street in the 
City of New York, as between life tenants and remaindermen, to be 
treated as income or corpus, and if income in what manner and amount 
is distribution or payment to be made to life tenants? 

As indicated (supra) this question has been eliminated 
from the case. 
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X. What portion of the principal of the personal estatle belonging to 
the Mary Morton trust is distributable from said trust upon the present 
accounting? 

It is our position that the portions passing by appoint¬ 
ment under the terms of Item VIII of Mary Morton’s will 
should be forthwith distributed to the trustees of Mary 
Morton’s estate. As to the disposition of the balance of the 
personal estate, we express no opinion. 

XI, XII and XIII. Relating to the powers of the trustees of Governor 

Morton’s estate. 

i 

As these questions relate to the present powers of the 

i 

trustees of Levi Parsons Morton’s estate, Mr. Mepburn and 
the Girard Trust Company as trustees undeij Mary Mor¬ 
ton’s will are not directly concerned, and w(^ express no 
opinion. 

SWAGAR ShERLEY, 

_ I 

Frederick DeC. ^aust, 
Charles F. Wilsoin, 


Philip R. Hepburn, 

Of Counsel. 
February 26, 1935. 


Attorneys. 
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April Term, 1935. j 
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Charles J. Hepburn, as Executor &c., jet al., 

Appellants, 
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BRIEF OF FRANCIS L. NEUBECK, AS GUARDIAN 
AD LITEM OF LEWIS PETER MORTON AND 
MIRIAM MORTON, MINORS, APPELLANTS. 


STATEMENT OF THE CASE: 

This is an appeal from so much of the decree of the 
Court below as holds that the power of Appointment 
given by the will of Governor Levi Parsons Morton to 
each of his surviving daughters extended jt o only one- 
half of one-fifth of his residuary estate, And that the 
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amounts paid by the estate as Federal estate tax should 
not be apportioned between the realty and personalty; 
such rulings being covered by Paragraphs 1 and 4 of 
said decree. (Pec. pp. 165-166.) This guardian ad litem 
noted an appeal also from Paragraph 3 of said decree, 
but later withdrew the same as to said Paragraph. 

ERRORS RELIED UPON. 

Under the five errors assigned by all of the appel¬ 
lants this guardian ad litem contends: 

1. That under the provisions of the last will and tes¬ 
tament of Levi Parsons Morton, deceased, and the codi¬ 
cils thereto, the power of appointment given by the 
said testator to each of his surviving daughters ex¬ 
tended to one-half of one-fourth of his residuary estate. 

2. That the amounts paid by the estate of Levi Par¬ 
sons Morton as Federal estate tax should be appor¬ 
tioned between the real and personal property belong¬ 
ing to said estate. 


ARGUMENT. 

First point. 

It is contended that the power of appointment con¬ 
ferred upon Mary Morton by the last will and testa¬ 
ment of Levi Parsons Morton extended to one-half of 
the one-fourth share of the residuary estate which had, 
pursuant to the terms of the will, been set apart for the 
benefit of and designated by the name of Mary Morton. 

In determining this question, there should be taken 
into consideration: (1) The direction in the Fifth Par¬ 
agraph of Governor Morton’s will that the executors 
and trustees should divide his estate into as many 
shares “as will be equal in number to my wife and 
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children whom I may leave me surviving, and children 
of mine deceased at the time of my death who shall 
have left lawful issue me surviving;” (2) the' terms of 
the decree in Equity Cause No. 40,285, and (3j) the lan¬ 
guage of the order therein allocating counsel fees. 

The primary rule, of course, in the construction of 
wills is that the intention of the testator shajl prevail. 
Furthermore, in ascertaining such intention, para¬ 
mount consideration should be given to the language 
employed. Especially is this true where the testator is 
educated or the instrument is prepared byj a skilled 
draftsman. Since we have here the will of - a former 
Vice President of the United States, drawja by that 
eminent lawyer, Judge William G. Choate, |it is only 
reasonable to assume that correct grammaf was em¬ 
ployed. | 

Let us, therefore, consider the language: j 

i 

“to divide the same into as many equgl parts or 
shares as will be equal in number to mV wife and 
children whom I may leave me surviving, and chil¬ 
dren of mine deceased at the time of my death who 
shall have left lawful issue me surviving” * * * 

I 

j 

The proper grammatical construction of this sen¬ 
tence is that the word “surviving” modifies both 
“wife” and “children.” If the testator had intended 
that “surviving” should modify only the word “chil¬ 
dren,” he would have omitted the conjunction and 
placed a comma after the word “wife,” thjus making 
the sentence read: “equal in number to mfy wife, my 
children whom I may leave me surviving, ajid children 
of mine deceased at the time of my death who shall 
have left lawful issue me surviving. ’ ’ In f ict the sole 
purpose of the use of the conjunction must| have been 
to make the word “surviving” modify “wife” and 
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“children.? 7 If the testator had intended that a share 
be set apart and designated by the name of his wife, 
even though she should predecease him, three phrases 
would have been required, one to cover such share in 
the name of the wife, the second to give a share to each 
surviving daughter, and the third to set apart a share 
in the name of each deceased daughter who had left is¬ 
sue surviving the testator. Such a sentence, gram¬ 
matically correct in construction, would have employed 
the conjunction “and” only once, that is, between the 
second and third phrases, and not between the first and 
second. Again, even more apt language could have 
been employed, such as: “ equal in number to my wife, 
my surviving children, and children of mine deceased 
at the time of my death who shall have left lawful issue 
me surviving. 77 

Construing the word “surviving 77 to modify both 
“wife 77 and “children, 77 it follows that a share of the 
residuary estate was to be set apart for and designated 
by the name of the wife only in the event that she sur¬ 
vived the testator. Therefore, when the contingency 
failed, by reason of the death of Mrs. Morton prior to 
that of Governor Morton, the direction to allocate a 
share for the wife and designate it by her name became 
ineffectual, the share intended for her enjoyment never 
came into existence, and the executors, after applying 
to the Equity Court for instructions, properly con¬ 
strued the will when they distributed to the trustees 
the one-fourth share of the Rutherfurd children and 
the one-fourth share each for the benefit of the three 
surviving daughters. (Rec. p. 204.) Thus, no part or 
share of the estate was allocated for or designated by 
the name of the wife, and it was divided into but four 
original shares. 
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Since it was argued by opposing counsel in|the lower 
Court that this construction is inconsistent! with the 
words “and to designate one of said parts or shares 
by the name of my wife,” it is sufficient to say that the 
testator doubtless intended that a share was to be so 
designated only in the event that his wife Should be 
then alive and capable of enjoying a part of }iis estate. 
Surely he did not intend to provide for her if he should 
outlive her. And the executors and trustees] took this 
reasonable view when they divided the residuary es¬ 
tate into four shares. 

It is further insisted on behalf of the mirlor appel¬ 
lants that this interpretation was adopted m the de¬ 
cree entered by the lower Court in Equity ^ause No. 
40,285, wherein all persons who could possibly be in¬ 
terested in the estate were made parties, and, that such 
decree is decisive and conclusive on this point. (Rec. 
p. 204.) 

In the bill of complaint in said cause, the,executors 
averred that they were not sufficiently advisejd whether 
they should distribute the one-fourth share of] the resid¬ 
uary personal estate in which the Rutherfur^ children 
were beneficially interested, to the trustees of the es¬ 
tate or directly to said children, and prayed that they 
be instructed by the Court as to the proper! construc¬ 
tion of the will and as to their duties as lexecutors. 
(Rec. pp. 188 and 190.) 

The separate answer of the American Security and 
Trust Company, as Trustee, reads in part ^s follows: 

“Further answering said paragraph^, this de¬ 
fendant says that it is advised by counsel and 
avers that the intention and meaning ofj the testa¬ 
tor as expressed in his last will and testament and 
said codicils thereto and the legal effect of the lan¬ 
guage employed by him to express hi^ [ intention 
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was and is that the executors of his will, upon com¬ 
pletion as such, should deliver to themselves and 
to this defendant, as testamentary trustees, all of 
the personal estate remaining in their hands or 
under their control at the end of their administra¬ 
tion constituting the residuary estate of said tes¬ 
tator, to be by such testamentary trustees reduced 
to possession and divided into four (4) equal and 
separate parts or shares, one of said equal parts or 
shares to be designated by the name of each of the 
three (3) surviving children of the testator, to wit: 
Edith Livingston Morton Eustis, Helen Morton, 
and Mary Morton, and the remaining fourth part 
or share to be designated by the name of the tes¬ 
tator’s daughter, Alice Winthrop Morton Ruther- 
furd, who predeceased the testator leaving lawful 
issue surviving him, and after making such divi¬ 
sion and designation to thereafter hold three of 
the separate parts or shares during the respective 
lives of each of said surviving daughters, and to 
deliver and pay over to the proper representative 
of the lawful issue surviving the testator of said 
deceased daughter, Mrs. Rutherfurd, per stirpes, 
the part or share designated by her name * * *” 
(Rec. pp. 192-193). 

In its supplemental answer, which was filed because 
of certain allegations of fact and of law contained in 
the answers of its co-trustees and of certain other de¬ 
fendants, who took the position that the trustees were 
not entitled to receive from the executors the one- 
fourth share of the Rutherfurds, the American Secu¬ 
rity and Trust Company averred: 

“VI. Further answering, this defendant says 
that it is advised by counsel and avers that the 
devolution of the title to the one-quarter undivided 
share to be set aside for the heirs of Alice M. Ru¬ 
therfurd, prior to the actual partition and division 
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of this large estate, comprising both real! and per¬ 
sonal property, did not relieve said testamentary 
trustees of the duties imposed upon therin by said 
will, and that the title to said share vested in said 
Rutherfurd heirs subject to the general trust pro¬ 
visions of said will embracing the whole residuary 
estate/ ’ (Rec. p. 203.) 

! 

Thus was raised the issue whether, notwithstanding 
the falling in of Mrs. Rutherfurd’s life estat|3, by rea¬ 
son of her death prior to that of Governor Morton, 
whereby the remainder interest to her children became 
accelerated, the executors should distribute the one- 
fourth Rutherfurd interest to the trustees or directly 
to the Rutherfurd children. 

When this issue was raised, any party to the suit 
could have raised the question whether the estate 
should be divided into four or five shares. If such 

i 

question had been raised, and the Court had tyeen of the 
opinion that the original division should b^ into five 
shares, it could have so instructed the trustees and di¬ 
rected that the one-fifth share intended for the enjoy¬ 
ment of Mrs. Morton be added to the shades of the 
daughters and the issue of the deceased daughter. 
However, no one questioned the correctness | of the di¬ 
vision into four shares. . | 

The Court thereupon, after hearing counsel for the 
respective parties, entered its decree, reading in part 
as follows: j 

4 ‘2. The one-fourth share of said Rutherfurd 
children in the residuary personal estdte now in 
the hands and/or under the control of the execu¬ 
tors shall be distributed to the defendants Charles 
H. Allen, Morton Minot, Bronson W 7 in^;hrop and 
the American Security and Trust Coijnpany, as 
trustees under said Last Will and Testament and 
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codicils thereto of said Levi Parsons Morton. ’ ’ 
(Rec. p. 204.) 

If the share which was to be set apart for and desig¬ 
nated by the name of the wife of Governor Morton had 
ever come into being, there would have been just as 
much reason for the executors to allocate such a share 
and distribute it to the trustees as there was to so allo¬ 
cate and distribute the Rutherfurd share. The decree 
of the Court adopted the view of the American Secu¬ 
rity and Trust Company, that is, that the executors 
should deliver to the trustees all of the personalty con¬ 
stituting the residuary estate, to be divided into four 
equal parts, and that the devolution of the title to the 
Rutherfurd share, on account of the falling in of Mrs. 
Rutherfurd’s life estate, did not relieve the trustees 
of their duties as trustees for the entire residuary 
estate. Although, upon the death of Governor Mor¬ 
ton, the right of the Rutherfurd children to receive a 
one-fourth share of the estate became vested, yet it was 
held that their interest should pass through the hands 
of the trustees. If, therefore, a share for Mrs. Morton 
had ever come into being, such share should have been 
so allocated and distributed as one of five shares. 

Under the rule of res judicata, any right, fact or mat¬ 
ter in issue, and directly adjudicated upon, or neces- 
sarilv involved in, the determination of an action be- 
fore a competent court in which a judgment or decree is 
rendered upon the merits is conclusively settled by the 
judgment therein and cannot again be litigated be¬ 
tween the parties and privies, whether the claim or de¬ 
mand, purpose or subject matter of the two suits is the 
same or not. 

34 Corpus Juris 742-743. 
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The doctrine embraces not only what has been actu¬ 
ally determined in the former suit, but extends to any 
other matter which might have been raised 'and deter¬ 
mined in it. 

Trego v. Cunningham’s Estate, 205 Ili. App., 25, 
26. 

; 

The determination of a cause on a formed appeal is 
not only an adjudication as to all matters pleaded, but 
also as to those necessarily involved and wjiich might 
have been pleaded. 

In re Cook’s Estate , 143 Iowa 733. j 

Briefly restating the situation in the case |at bar, the 
former suit was instituted by the executors for instruc¬ 
tions as to the distribution of the residuarjp personal 
estate; every person interested therein had his day in 
Court to claim that the division should fir^t be made 
into five original shares, one of which, designated by 
the name of the wife, should be divided ^mong the 
three surviving daughters (and added to th^ir original 
shares and designated as additions or accretions there¬ 
to) and the issue per stirpes of the deceased daughter 
absolutely; no party saw fit to make such claim or con¬ 
tention; the Court ordered the executors to deliver to 
the trustees the one-fourth Rutherfurd interest, hold¬ 
ing that the trustees should take over the entire resid¬ 
uary estate; no appeal was taken from sifoh decree, 
pursuant to the terms of which the trustees took over 
the personalty constituting such residue a^id divided 
it into four original shares, and the same hai therefore 
]ong since become final and res judicata. 

That none of the parties to the former ^uit, which 
was filed on July 7, 1922, entertained any jioubt that 
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the residuary estate was properly divided into four 
original shares, or that such number of trusts, and no 
more, was created by the will of Governor Morton, is 
also clearly Apparent from the consent order allocat¬ 
ing counsel fees, filed in said cause on November 11, 

1927, which order contains the following significant * 

language: 

“Adjudged and ordered that the sum of thirty- 
five thousand dollars, authorized by the court or¬ 
der of July 26, 1927 to be paid to counsel for the 
American Security & Trust Company, be charged 
and allocated by the testamentary trustees as fol- * 

lows: one-fourth of said sum to the principal of 
each of the four trusts created by the said will and 
codicils.” (Rec. p. 205). 

The language of this order is so plain in stating that 
four trusts had been created by the will and codicils 
as to leave no room for argument regarding the un- « 

derstanding of the persons who were parties to the 
former suit. 

It is to be noted, moreover, that such order was con¬ 
sented to by counsel for Mary Morton, as well as by 
counsel for the surviving individual trustees of Gov- 
ernor Morton’s estate, that is, the same trustees who 
subsequently approved the testamentary disposition 
by Mary Morton in her will in partial exercise of her 
povrer of appointment. Thus it is to be conclusively 
presumed that, when Mary Morton executed her will 
and the surviving trustees approved the exercise by * 

her of such power of appointment, the three were con¬ 
vinced that her father’s residuary estate had been di¬ 
vided into four original shares and that she had the 
power to dispose of as much as one-half of her one- 
fourth interest. « 
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who ex¬ 
ercises a power of appointment would have no bearing 
on the question of the extent of the power ^hich had 
been conferred, yet it is submitted that under the facts 
of this case such intention, based upon knoVledge of 
the power gained from court proceedings, entitled 
to much weight. If, as the record indicate^, the tes¬ 
tatrix intended to exercise this power to thd extent of 
as much as $750,000.00, and she was led to believe by 
the proceedings in the former suit that, as }ife benefi¬ 
ciary of a one-fourth original share in he[r father’s 
estate, she had the power to dispose of as mpch as one- 
half of such fourth, all others parties to sucp proceed¬ 
ings should be estopped to assert that she lacked the 
power to carry out such intention. If, on the other 
hand, it should be held that her power of appointment 
extended to only one-half of one-fifth, and that the pro¬ 
ceedings in the former suit are to be disregarded, the 
result would be that, although she could have, even 
under such less extensive power, had she beeh correctly 
informed, bequeathed as much as $750,000j00 for the 
use and benefit of the infant appellants, such infants 
may lose one-fifth of the amount so intended for them 
because their adoptive mother was, by reason of such 
court proceedings, mistaken in fact as to the extent of 
her power of appointment. 

It is accordingly respectfully submitted fjhat the in¬ 
tention of Governor Morton, as expressed'in his will 
and as determined by the lower Court more than eleven 
years ago in the former suit involving the construc¬ 
tion of such instrument and the codicils thereto and 
the distribution of his residuary estate, vhs that, in 
the event his wife should predecease him, jsuch estate 
should be divided into as many shares as should equal 


While ordinarily the intention of a testator 
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in number his surviving daughters and children who < 

may have predeceased him with lawful issue surviving 
him; that the residuary estate was, in consonance with 
the decree in such suit, divided into four original 
shares, and that such was the understanding of all 
parties thereto, including the testatrix, Mary Morton, ^ 

and the individual trustees who approved the exercise 
of the power of appointment executed by her in her last 
will and testament. From this it follows that the power 
of appointment conferred upon Mary Morton extended 
to one-half of the one-fourth original share of the resid¬ 
uary estate which had been set apart for her benefit, 
and the decree of the lower Court, in so far as it 
holds to the contrary, should be reversed. 

Second point. 

The second question presented involves the Federal 
Estate Tax, the appellants contending that the amounts « 

paid by the estate as such tax should be apportioned 4 

between the real and personal estate. 

The determination of this question is of great mo¬ 
ment to the infant appellants for the reason that, if it 
be held that the tax is chargeable entirely to the per- A 

sonalty, the trust created for their benefit by the will 
of Mary Morton, which consists solely of personalty, 
will be greatly reduced in amount. 

It is fair to infer from the opinion of the learned 
Justice of the Court below that he agreed with the 
view of the appellants that the Estate Tax is not a * 

debt of the estate, that the Federal Estate Tax Law i 

requires the personal representative to pay the tax 
merely as a matter of convenience to the Government, 
and that such requirement does not in any way affect 
the rights of the beneficiaries as among themselves. •# 




13 


The lower Court, in passing upon this question said: 

“As to the payment of death duties, h^d the tes¬ 
tator died intestate, I think that there would be 
strong reasons to require contribution from the 
realty of its proportionate part, but tht testator 
directs his executor to pay this tax from Jiis estate. 
While it is true that the word estate includes both 
realty and personalty, and while the executor- 
trustees are given power to sell the realty, they 
are not directed to do so and to put the proceeds 
into a common fund with the personalty. I think 
the language of the will shows an intent therefore 
that these charges should be paid out of the per¬ 
sonalty, and does not show any intention that any 
portion of it should be borne by the realty.” (Rec. 
pp. 163-164.) 

Since it was held in Hampton v. Hampton, 188 Ky. 
189, that the Federal Estate Tax should be apportioned 
as between the heirs and distributees, the lojver Court 
evidently fully agreed with the ruling there, but held 
in effect that the case at bar was distinguishable from 
that case because the latter involved the estate of an 
intestate. 

i 

i 

In the Hampton case the Court used this language: 

“Considering the (Federal Estate) act as a 
whole, and particularly the provisions with respect 
to reimbursement and contribution, we cannot es¬ 
cape the conclusion that Congress did not intend 
to discriminate between the heirs and distributees, 
but intended that every portion of the estate 
should bear its proportionate part of thb tax, sub¬ 
ject, however, to the right of the decedent to pro¬ 
vide by will out of what portion of his j estate the 
tax should be paid.” 




In view of this language the question arises: 44 Did 
Governor Morton provide by his will out of what por¬ 
tion of his estate the tax should be paid?” If not, then 
it should unquestionably be apportioned between the 
realty and personalty. 

Upon examining the will of Governor Morton it will 
be seen that the directions to pay such taxes were con¬ 
fined to those upon the specific legacies and annuities, 
and did not apply to taxes assessed on the estate in 
general. 

The first two of these directions, appearing in the 
Fourth Paragraph, read as follows: 

4 4 And I direct that all inheritance, legacy or 
succession taxes payable on all the gifts and be¬ 
quests hereinbefore contained in this and the two 
next preceding articles of my will, if any, whether 
state or national, be paid by my executor out of 
my estate, so that said bequests may be free from 
such taxes.” (Rec. p. 21.) 

*# * # • * * * 

<4 I further direct that any legacy or inheritance 
taxes under the laws of New York or of the United 
States that may be payable upon the provision 
herein made for said charitable purpose shall be a 
charge upon my estate and not upon said funds 
and property.” (Rec. p. 22.) 

These directions thus relate to the taxes only on the 
specific legacies in the Second, Third and Fourth Par¬ 
agraphs. 

The third of these directions appears in the sixth 
Paragraph and provides: 

4 4 And my will is and I direct that all inheritance, 
transfer, legacy or succession taxes, whether state 
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or national, that shall become payable upon the 
annuities and other payments contained fn the pre¬ 
ceding article of my will and to be madk to or for 
the benefit of my wife and charged therein upon 
the shares of my residuary estate be pkid out of 
my estate so that said annuities and other sums 
payable under said article to her or for Iter benefit 
shall be paid in full, free of any such iiiheritance, 
transfer, legacy or succession taxes, stfrte or na¬ 
tional.” (Rec. p. 30.) 

The above direction likewise relates to taxes on an¬ 
nuities and other payments to Mrs. Morton. | 

It is apparent from these three provisions that the 
testator intended only that, as between the legatees to 
whom specific amounts or annuities had been be¬ 
queathed and those entitled to the residue of the es¬ 
tate, the former should be relieved of any liability for 
taxes on such legacies and annuities. Non£ of these 
provisions relate to taxes assessed on the estate in gen¬ 
eral. 

Consequently, it is respectfully insisted fchat these 
directions fail to indicate out of what portioii of the es¬ 
tate the testator intended that the tax iii question 
should be paid. Nor is there any other provision in 
the will which tends to indicate such an intention. 

In the absence, therefore, of any direction jin the will 
for the payment of the Federal Estate Taxi the prin¬ 
ciple laid down in the Hampton case, supra j that such 
tax should be apportioned between the realty and per¬ 
sonalty, should be applied in this case. 

It is accordingly respectfully submitted that the rul¬ 
ing of the lower Court on this question is Erroneous, 
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and the decree should for this reason, as well as for 
that advanced on the first point, he reversed. 

Respectfully submitted, 

Francis L. Neubeck, 
Guardian ad litem for 
Lewis Peter Morton and 
Miriam Morton, minors, 

Appellants. 
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IN THE 

Umteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1935. 


No. 6528. 


Charles J. Hepburn, as Executor, etc., 

Appellants, 


ei al., 


v. 


Bronson Winthrop, et al., etc. 


BRIEF FOR APPELLEES WINTHROP C. R|UTHER- 
FURD, JR., JOHN PHILIP RUTHERFURD, 
HUGO RUTHERFURD, ALICE MARGARET 
MARY RUTHERFURD, GUY RUTHERFURD 
(A Minor) AND WINTHROP C. RUTHERFURD, 
GUARDIAN OF GUY GERARD RUTHERFURD. 


I. PRELIMINARY. 

. 

This is an appeal on behalf of the personal repre¬ 
sentatives and trustees of the late Mary Moifton from 
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certain portions of a decree of the Supreme Court of 
the District of Columbia construing the will and codi¬ 
cils of the late Levi Parsons Morton, the father of the 
said Mary Morton, and also determining, among other 
things, the effect of the will of Mary Morton in its re¬ 
lation to the estate of Levi Parsons Morton. (R. 3) 

The cause was heard below upon a stipulation of 
facts and was submitted to the Court after argument 
upon the debatable questions of law, the form of which 
questions had been previously agreed upon. (R. 151, 
165) 

The decree settled all the questions of law (R. 165) 
but only two of the questions are the subject of this 
appeal: 

First. (The first question below) To what por¬ 
tion of the property held in trust for the benefit 
of the late Mary Morton did the power of appont- 
ment conferred upon her by the last will and tes¬ 
tament of Levi Parsons Morton extend ? and 

Second. (The fifth question below) Should the 
Federal Estate Tax, paid by the executors of the 
estate of Levi Parsons Morton, be apportioned be¬ 
tween realty and personalty and if any part of 
said tax should be adjudged to be chargeable to 
realty, then in what manner shall the charge be 
made ? 

The lower court decided: 

That the power of appointment given Mary 
Morton by the will of her father, Levi Parsons 
Morton, extended only to one-half of one-fifth of 
his, said Levi Parsons Morton, residuary estate, 
(R. 161-3, 165), and 
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That no portion of the Federal Estate lax, paid 
by the executors of Levi Parsons Mortoij, should 
be borne by the realty in the said estate (R. 163, 

164,166) * J 

F ! 

The decision on these two questions is assigned as 
error by the personal representatives and trustees of 
the estate of Mary Morton. (R. 171, 172). j 

This brief is filed on behalf of four adult children 
and one minor child of Alice M. Rutherfurd, a daugh¬ 
ter of Levi Parsons Morton, who predeceased him, the 
said Rutherfurds having been made parties defen¬ 
dant in the suit to construe Levi Parsons Norton’s 
will which was brought by the individual trustees of 
his estate. The argument herein is concerned entirely 
with the matter of whether or not the appointing power 
extended to a fourth or a fifth of the residuary estate 
of the testator, the first of the two questions stated 
above. These appellees claim, however, that the Fed¬ 
eral estate tax, paid by the executors of the testator 
from personalty many years ago, should no| now be 
apportioned as between real and personal esthte. This 
question (the second of the two questions involved in 
this appeal) is fully discussed in the brief fildd herein 
by counsel for Mrs. Eustis, Helen Morton and jthe other 
parties represented by the said counsel and with the 
views expressed in said brief the Rutherfurds fully 
agree. It is respectfully requested that thej Ruther¬ 
furds be allowed to adopt as their own the brief of 
said counsel insofar as it affects the questidn of the 
apportionment of the Federal estate tax. Thq Ruther¬ 
furd appellees take this position, not because they are 
not deeply interested in the question and fixjmly con¬ 
vinced of their rights in the premises, but because they 
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see no necessity of burdening the Court by a duplica¬ 
tion in this brief of the arguments set forth to their 
entire satisfaction in the brief tiled on behalf of the 
life tenants and certain remaindermen, hereinabove 
referred to. 

II. STATEMENT OF FACTS. 

Levi Parsons Morton, sometimes referred to as 
“Governor Morton,” died in Washington May 16, 
1920. He had made a will, while domiciled in New 
York, on June 29, 1910. Before March 30, 1911, he 
had moved to Washington, D. C. On the date last 
named he executed a codicil to his will, and he execu¬ 
ted two other codicils on June 14, 1911, and June 24, 
1911, respectively. 

At the time of the execution of his will and codicils, 
his wife and four daughters were living; another 
daughter had died, unmarried leaving no issue. 

At the time of his death, his wife, Mrs. Anna L. Mor¬ 
ton, had been dead for nearly two years and one of his 
daughters, Mrs. Alice M. Rutherfurd, had been dead 
for nearly three years, the latter having left six chil¬ 
dren, one of whom died before Governor Morton. 

The surviving five children are the Rutherfurds 
heretofore referred to. 

By the fifth article of his will the testator set up 
residuarv trust estates for the benefit of each of his 
daughters. At the risk of some repetition the im¬ 
portant sections of Article Five are hereinafter set 
out: 

I. All the rest, residue and remainder of my 
estate, real, personal and mixed, of whatsoever 
sort or kind the same may be and wheresoever the 
same may be situated, of which at the time of my 
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decease I may be seized or possessed, or in or to 
which I may then have any right, title, estate or 
interest, I give, devise and bequeath to my said 
executor and trustee hereinbefore namec|; to have 
and to hold the same in trust, nevertheless, and for 
and upon the several uses and purposes herein¬ 
after declared. To enter upon and take possession 
of the same, and to divide the same into as many 
equal parts or shares as will be equal ip number 
to my wife and children whom I may leave me sur¬ 
viving, and children of mine deceased all the time 
of my death who shall have left lawful! issue me 
surviving and to designate one of the $aid parts 
or shares by the name of my wife, and [one other 
of said parts or shares by the name ojf each of 
my said children then surviving, and onb other of 
said parts or shares by the name of eacP child of 
mine then deceased leaving issue then surviving, 
(R, 22) ^ | 

II. to hold that one of the said equal parts or 

shares that is designated by the name of my wife 
during the lifetime of my wife, and to ijeceive the 
rents, income and profits thereof, and tb pay and 
apply the net rents, income and profits of the same 
to the sole and separate use of my wife for and 
during her life, and upon her death to (Jivide and 
distribute the capital of said part or sha|e in equal 
proportions, but per stirpes and not per capita , 
among my children then surviving and the lawful 
issue her surviving of any of my children who may 
then be deceased leaving such issue then [surviving, 
such issue taking collectively the same £hare as a 
surviving child, (R. 23) ! 

III. the portion so coming to my children then 
surviving to be added to and form p&rt of the 
shares designated bv the names of said children 
respectively under the foregoing provisions of 
this my will, and to be held by said trustee as part 
of said several shares during the lifetime of said 

~ i 
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children respectively, and upon their deaths re¬ 
spectively divided among their issue, or in default 
of issue among my surviving children and the 
lawful issue of deceased children as hereinafter 
provided in respect to the shares set aside for 
them respectively, (R. 23) 

IV. I authorize each of my said children who 
may survive me by her last will and testament to 
give, dispose of and distribute one-half of her 
share of said residue, of which half the amount, 
if any, so disposed of for the benefit of her hus¬ 
band'shall be deemed a part, to and among such 
person or persons, including such husband, and in 
such proportions as she shall by her said last will 
and testament designate and appoint, (R. 24) 

V. but the power hereby given and created shall 
extend only to such child’s original share in my 
residuary estate and not to any addition to or 
accretion thereof from the distribution of anv 
other share in my residuary estate. (R. 24) 

The testator left real estate of about $3,000,000 in 
value, in the State of New York, a comparatively small 
amount of real estate in the State of New Jersey and 
cash, bonds, stocks and other personal property of 
about $8,000,000 in value. 

His estate has been settled and the accounts of the 
executors finally closed and approved October 24, 1929. 

The final effect of the will and codicils was to ap¬ 
point the American Security & Trust Company and 
three individuals as testamentary trustees. 

One of these individuals died in 1924. A second 
died in 1934. A successor trustee has been elected 
and the present personnel consists of two individuals 
and the American Security & Trust Company. 

Marv Morton, one of the daughters who survived 
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Governor Morton, died in 1932, never having mar¬ 
ried, but she had adopted three children, onb of whom 
she purported to relinquish, and all of whom were 
living* at the time of her death. 

The daughter referred to, by one of the provisions 
of her will, undertook to exercise the power of ap¬ 
pointment given her by her father’s will. 

III. ARGUMENT j 

i 

I. The power of appointment given to Mary Morton 
by the will of her father, Levi Parsons Mqrton, ex¬ 
tended to one-half of one-fifth of the residuary estate 
of Levi Parsons, and not to one-half of one-fourth of 
the residuary estate of Levi Parsons Mortonj 

The construction of the provisions bearingl upon this 
question is necessary because of the use of the words 
“original share,” and because of the fact that Anna 
L. Morton, the wife of Levi Parsons Morten, prede¬ 
ceased her husband. There is no question tjhat if she 
had survived him, his residuary estate would |have been 
divided into five equal shares. 

Attention is directed to the extract front the will, 

numbered I above, in which the testator uses the ex- 

. L 

pressions “whom I may leave me surviving” and 
“who shall have left lawful issue me surviving”. 

Grammatically the clause ‘ ‘ whom I may leave me sur¬ 
viving” seems intended to modify the next Antecedent 
“children” and not the word “wife”. That such was 
the intention is evidenced by the unambiguous clause 
following, which directs the Executor and Trustee to 
designate one of the parts or shares “by the name of 
my wife and one other of said parts or shades by the 
name of each of my said children then surviving, and 
one other of said parts or shares by the naijie of each 

i 
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child of mine then deceased leaving issue then surviv¬ 
ing”. Here there can be no question that the words 
“then surviving” grammatically refer to the testator’s 
children and children deceased represented by issue 
then living and not to his wife. The language of the 
will makes a variation in the number of shares depen¬ 
dent only upon the total number of children then sur¬ 
viving and children deceased represented by issue 
then living. The direction to divide shows a lack of 
regard to the actual number of shares that would re¬ 
sult, but the language does not show a lack of regard 
as to whether a share should be set apart and desig¬ 
nated by the name of Anna L. Morton. On the con- 
trarv, the language expressly requires such a share to 
be set apart and to be so designated. 

It was hot accidental that the testator left no direc¬ 
tions as to what should be done in respect to the share 
designated bv the name of his wife in case she should 
not survive him. Later provisions of his will show 
that he had that possibility in mind. For instance, in 
a clause dealing with a share designated by the name 
of a child who shall have predeceased him leaving issue 
surviving him, he directs that such share shall be held 
in trust during his wife’s life “if she shall survive 
me”. If the testator had intended that his residuarv 
estate should not be divided so as to designate a share 
for his wife in case she predeceased him, he could 
easily have said so. “We cannot find that the testa¬ 
tor left to vague and doubtful implication an inten¬ 
tion which he might easily have expressed.” Living¬ 
ston v. Ward, 247 N. Y. 97, 107. 

The natural interpretation of the testator’s language 
as it staiids indicates that he understood and intended 
that a share should be set aside and designated bv his 
wife’s name whether she survived him or not. 
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In later clauses of the 'will (IV and V above j he gave 
to each of his children who should survive him power 
to appoint one-half of her share, but stipulated that the 
power ‘‘shall extend only to such child’s original share 
in my residuary estate and not to any addition to or 
accretion thereof from the distribution of apy other 
share of my residuary estate”. (Italics supplied.) 

Another significant statement of the testator is com 
tained in the second codicil: 

“My purpose in making this change is to carry 
out more effectually than I could do as a <pitizen of 
New York, my general purpose to keep ifiy estate 
in my own family so far as I may do so | lawfully 
and consistently with the power which I h^ve given 
my daughters to dispose by will * * f of one- 

half of their original shares in mv residuarv es¬ 
tate”. (R. 33.) “ 

The testator’s objects were as follows: 

1. To provide for his wife and daughters during 
their lives. 

2. To permit his daughters to dispose of k limited 
part of his estate by will. 

3. To keep his estate in his own family as far as he 
could, consistently with the preceding object, j 

The testator having spoken of his “general pur¬ 
pose” in the language given above, it seems j that the 
third object was the dominant one. j 

However, each daughter had a power of ! appoint¬ 
ment over half of her original share, the wife had no 
power of appointment over her share. Undeij the will 
and the second codicil the wife’s share of the personal 
property and the real estate outside New York as well 
as the unappointed half of each child’s original share 
of such property was bound to vest not in the daugh- 
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ters of the testator, but in his grandchildren or in their 
issue. It is clear that the testator would have provided 
similarly with respect to the real property in New 
York if the law of New York permitted. 

Now, if the true construction of the will be no share 
shall be set apart and designated by the name of Anna 
L. Morton, 50 per cent of all the property affected by 
the second codicil becomes appointable by the daugh¬ 
ters and may pass out of the testator’s family. If the 
true construction of the will be that a share shall be 
set apart and designated by her name, only 40 per cent 
of all that property becomes appointable and may pass 
out of the testator’s familv. A construction which best 
gives force and effect to the deliberately expressed pur¬ 
pose of the testator to keep his estate in his own fam¬ 
ily should be adopted. That principle requires that 

i 

share to be set apart and designated by the name of 
the wife. It is therefore entirely reasonable that, 
though the testator did not intend to have a share 
designated by the name of anv child who might have 

O * v C? 

predeceased him, leaving no issue surviving him, he did 
intend that a share should be set apart and designated 
in the name of his wife, whether she predeceased him 
or not. This is so because the testator himself states 
his paramount intention in clear and unmistakable 
terms—to keep his estate in his own family as long as 
possible; the setting up of a share in his wife’s name, 
even though she predeceased him, contributes directly 
to the fulfillment of that paramount intention as has 
been pointed out above. 

However the number of parts or shares into which 

the residuary estate was to be divided might decrease 

bv the death of one or more of the testator’s children 
•» 

without issue, the size of the part or share to be set up 


in the wife’s name would increase in the same'propor¬ 
tion and the share that must eventually go to thje “fam- 

ilv” of the testator would likewise increase. 

•• 

Of course if a share is set up and designated by the 
name of the wife, the provisions of the will for the pay¬ 
ment of income to her and for distribution at her death 
fail, but that does not nullify the directions for division 
and distribution of the remainder. A remainder lim¬ 
ited upon a life interest does not fail simply because 
the life beneficiary dies during* the life of the testator. 
See U. S. Trust Co. v. Hog encamp, 191 N. Y. |281 and 
Matter of Underhill, 12S Misc. 97, 218 N. Y. 8jup. 236. 

In the case last referred to the Surrogate says: 

“In the opening sentence of paragraph fsecond’ 
the testator directed the division of the estate into 
as many parts ‘as shall equal in number !my wife 
and such children as I shall leave me surviving.’ 
The survival of the wife was not a condition prece¬ 
dent to the setting apart of one of these snares for 
her benefit. The rule in this State is that tne death 
of the life tenant before the testator doesjnot pre¬ 
vent the vesting of the ulterior gifts. (Powning 
v. Marshall, 23 N. Y. 366; Wager v. Wager, 96 id. 
164; U. S. Trust Co. v. Ilogencamp, 191 id. 281; 
Matter of Fordham, 235 id. 384; Matter of Blu- 
inenthal, 124 Misc. 850.) Although the direction 
to pay the wife the income of one of such shares 
did not become operative, the remaining provision 
set forth in subdivision C affecting the distribu¬ 
tion of that share, did not fail because of her 
death.” 

See also Robison v. Portland Femal Orphan Asy., 
123 U. S. 702; I 

Young Woman’s Christian Home v. French, 187 

IT. S. 401. 
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Under the principle referred to in the cases just cited 
the resid'uarv estate of Levi P. Morton should be di- 
vided into five shares and one share be set apart in the 
name of Anna L. Morton. The remainder interests in 
that share limited upon Anna L. Morton’s death as to 
which she had no power of appointment become acceler¬ 
ated to take effect upon the testator’s death. Each 
daughter thus takes a life interest in an original share 
with power of appointment over one-half thereof and 
an accelerated life interest in the 4 ‘addition to or ac¬ 
cretion thereof” from the Anna L. Morton share with 
no power to appoint any part thereof. This is in ac¬ 
cordance with the testator’s general purpose to keep 

his estate in his own family as far as he could do so 

* 

consistently with the power given to his daughters to 
dispose of one-half of their original share. 

The will and codicils read together clearly indicate 
that the testator intended that a share of his residuary 
estate should be set apart and designated by the name 
of his v v ife whether she survive him or not. 

III. ARGUMENT—CONTINUED 
ANSWER TO CONTENTIONS OF APPELLANTS 

The appellants,—personal representatives of the 
Mary Morton Estate—on page 14 of their brief begin 
with the premise that the will speaks from the death of 
the testator. Without that foundation their follow¬ 
ing theories have no basis. Now the will in question 
was made in New York, and, under all the authorities, 
it is from the will that the intention of the testator 
must be gathered. The law of New York on the sub¬ 
ject in question is stated as follows by Judge Earl in 
Morris v. Sickly, 133 N. Y. 456, 459: 


“While a will is in some senee ambulatory as 
to the objects and subjects with which it Ideals, yet 
it is not ambulatory as to the meaning (tf the lan¬ 
guage used bv the testator and the intention and 
purpose which controlled the disposition of his 
property. That intention and purpose must be 
found to exist at the time of the will, alnd cannot 
be varied or changed by any afterhoccurring 
events.’’ 

i 

i 

The language regarding the additions and [accretions 
is to be found in the will. Consequently whim the tes¬ 
tator spoke in the will of such additions and accretions 
he must have been referring to the additions jand accre¬ 
tions from the share of Mrs. Morton. 

The appellants,—personal representatives of the 
Mary Morton estate—on page 15 of their [brief base 
their claim that, the testator’s wife having predeceased 
him, his original estate should for all purposes be di¬ 
vided into four shares instead of five upon pie follow¬ 
ing theories: 

First. That the gift to “wife and children whom I 
may leave me surviving” and surviving issue of any 
deceased child was a gift to a class, of which the wife 
was a member, and those of the class surviving the tes¬ 
tator took the entire estate. 

Second. That even though the surviving children 
and the issue of a deceased child took as Accelerated 
remaindermen their proportional part of \^hat would 
have been the wife’s share had she survived, yet they 
so take as of the death of the testator anq not as an 
addition or accretion from the distribution of anv other 

i 

share. 

The court below disposed of the first reascJn advanced 
by the Mary Morton estate by simple and logical steps 
which it is unnecessary to complicate by elaborations. 
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The view of a class gift is rejected because “the tes¬ 
tator goes on to direct that one of said parts or shares 
shall be designated by the name of his wife, and one 
other of said parts or shares by the name of each of said 
children ‘then surviving.’ It is clear that the wife is 
not included as a member of a class in this provision, 
and that the testator did not intend to make any dis¬ 
tinction in the use of the word ‘surviving’ in the pre¬ 
ceding paragraph.” (Italics supplied.) The Court 
then shows that the remainder interest in the shares 
designated in the name of the wife and in those in the 
name of the children were different, that if the remain¬ 
dermen in the share in the wife’s name had been other 
than the testator’s children, the bequest would not have 
lapsed, but the legatees would have acquired their in¬ 
terests bv wav of acceleration, and that the interest 
which was acquired by the children in the name of the 
wife, was acquired by the acceleration of their remain¬ 
der interest, not by any survivorship of the members 
of a classJ The opinion then points to the fact that a 
share was to be designated in the name of the wife, and 
states that such fact shows that “the testator had no 
thought of including the wife as a member of a class 
including her and the children,” and that the designa¬ 
tion of a share in the name of the wife “shows . . . 
that any interest that the children acquired under that 
share would be ‘an addition to or accretion from the 
distribution of another share of the residuary estate’, 
and that lie (the testator) did not intend that the chil¬ 
dren should have the power to dispose of any part of 
the property which might come to them from the wife’s 
share.” 

Attention is directed by the Mary Morton estate at 
page 15 of their brief to the fact that the Court in its 
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opinion cited no authority in support of its ruling that 
the testator in the second clause of Article \j did not 
make a gift to a class, of which class the wife was a 
member. No authorities are cited in the opinion upon 
any of the questions presented to the Court for its de¬ 
cision. It is submitted that on this point tpe lower 
court adopted a logical train of reasoning, working 
solely from the will which was before the court for con¬ 
struction. To reach the conclusion to which {he lower 
court came he did not go outside the four corners of 
the will. The Court’s position and reasoning seems 
to us entirely sound, although of course wc| may be 
mistaken, but certainly no authority is needed to sub¬ 
stantiate a position taken by a court in construing a 
will when he does so by reasoning from the contents of 
the will itself. It is interesting, however, to note that 
the general encyclopedias of law state that ‘\‘ the only 
universal rule for determining whether testamen¬ 
tary gifts to several persons are gifts to them as a 
class is to ascertain the intention of the testator as 
expressed in the instrument to be construed.” One of 
these works goes on to state what elements are useful 
as aids in determining the testator’s intention and 
enumerates “the general scope of the will, the general 
purpose of the testator, the particular language used, 
the relationship of the parties and the surrounding 
circumstances.” Another work states the general rule 
as follows: “The intention of the testator, if not in¬ 
consistent with some established rule of law or with 
public policy, must control, and it is the duty of the 
court to ascertain such intention and to give force and 
effect to the scheme that he had in mind fof- the dis¬ 
position of his estate,” that the entire will must be 
considered, as well as the surrounding fact.4 and cir- 
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cumstances, any changes in circumstances after the 
will, and grammatical construction of the parts of the 
will under special consideration. 69 C. J. 232, and 30 
A. <£■ E. Enc. Law 661 , and 718. The court seems to 
have followed with precision the directions given in 
general works for construing provisions of this charac¬ 
ter in a will, which directions are amply supported by 
authorities. 

Moreover, it is not conclusive of a class gift that the 
testator has used language of group description mere¬ 
ly, without naming or definite identification of the bene¬ 
ficiaries in terms. 69 C. J. 239 , citing cases, including 
Stahl v. Emery, 147 Md. 123, 127 Atl. 760. At 69 C. J. 
236 it is stated that—“where a gift, although not desig¬ 
nating thfe beneficiaries bv name, is to a fixed and cer- 
tain number of persons so described as to be capable 
of identification as the specially contemplated objects 
of the testator’s bounty, it has been assimilated to that 
class wherein the gift is to named beneficiaries, and 
held, despite the absence of specific nomination, to indi¬ 
cate a distribution rather than a class gift,” citing 
manv cases, including several from New York, and also 
Newlin v. Mercantile Trust Company of Baltimore, 161 
Md. 622, 158 Atl. 51. This was a suit to construe a 
will, which will provided, among other things, that the 

residuary estate “be divided between mv wife the 
* •> 

aforesaid Kate Hovt and mv next of kin such as mv 
nieces and nephews as well as my own grand nieces 
then living.” This was held to be not a gift to the wife 
as a member of a class, but to individuals and hence 
that it vested on the testator’s death; it was held, how¬ 
ever, a gift to a class as respects the next of kin. See 
especially 158 Atl. 58, 59. 

A devise or bequest to a widow and children of the 


testator lias been held, ordinarily, to indicate a gift, to 
them, individually, in the absence of clear language of 
class gift, the failure to name the children jin this con¬ 
nection being a circumstance of little importance. In 
re Russell, 168 N. Y. 169, 61 N. E. 166; Mqrsh v. Con¬ 
sumers Park Brewing Co., 147 N. Y. Sup. 64)5, 162 App. 
Div. 256, (rev. 143 N. Y. Sup. 359); Trowbridge v. 
Cross, 110 N. Y. Sup. 1108,126 App. Div. 679. 

In re Russell, 168 N. Y. 169, 61 N. E. 166, (1901) was. 
also a suit to construe a will, which will g^ve the resi¬ 
due ‘‘to my wife and children, to be divided equally 
between them, share and share alike; that is to say, to 
my wife one share, to each child an equal share with 
my wife. Should any of my children have Jied, leaving 
lawful issue, such deceased child’s share to! be given to 
such issue.” The testator died in 1888. j One of the 
children died in 1901 without issue. The Question was 
whether the administrator of this deceased child was 
entitled to share in the estate referred ito. It. was 
claimed that the above gift was one to a cl^iss and con¬ 
sequently the administrator of the deceased child could 
not share in the estate of that child’s father, but the 
Court held this was not a gift to a class. 

Trowbridge v. Cross, 110 N. Y. Sup. 110^. The resi¬ 
due of the estate was left to the executor !in trust for 

i 

the lives of an intended wife and a daughter, and, to 
divide the income between the intended wife and chil¬ 
dren, including issue of the intended manjiage, if any 
should be born, equal shares, the share of the wife not 
to be paid to her after her remarriage, bpit to be di¬ 
vided among the testator’s children, with j)ower to the 
executor at the termination of the trust to jsell the real 
estate, the child or children of any deceased child to 
take the share of the parent. The marriage took place; 
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the testator died in 1871, leaving widow and three chil¬ 
dren, A, who died in 1874, intestate and unmarried, B, 
who died in 1879, intestate, leaving* a husband and a 
child who died soon afterward, and C, who died in 1892, 
leaving* a husband and a child. The widow of the tes¬ 
tator died in 1905. It was held that C’s share vested 
on her father’s death and that her husband is entitled 
to her share of her father’s estate, this not being* a class 


gift but a gift to individuals. 


It cites and follows Rus¬ 


sell , supra. 


Governor Morton’s wife is referred to by name, 
‘‘Anna Livingston Morton” in the Second Item of his 
will (R. 19). In Article V, the first four references to 
her are “my wife,” the fifth reference to her is “my 
said wife”; 1 so are the 6th, 7th and 8th; the 9th is again 
to “my wife”, as is the 10th; the 11th, 12th and 13th 
are to “my said wife”; the 14th to “my wife”; the 
15th, 16th and 17th to “my said wife”; the 18th, 19th 
and 20th to “my wife”; the 21st to “my said wife”; 
the 22nd and 23rd to “niv wife”. (R. 22-28). There 
is no possible doubt that the individual is named, to 
wit, Anna Livingston Morton. It is significant that not 
one of the daughters of Governor Morton is mentioned 
by name in Article V of the will or in the codicils, al- 
though four were living at the time of the execution of 
these documents. In fact, the only reference in will or 
codicils to a child of the testator by name is to Miss 
Lena K. Morton who is described as having died early, 
unmarried, intestate, before June 29, 1910. (R. 20, 

21 .) 

At page 19 of their brief, the representatives of the 
Mary Morton estate, after analyzing and differing with 
the reasoning of the lower court which has been set out 
above, go on with conclusions to the effect that if, at 
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the testator’s death, Mrs. Morton, two children, and 
the issue of a deceased child had survived, the division 
would have been into fourths, that if at the testator’s 
death, Mrs. Morton, one child and the issue of a de¬ 
ceased child had survived, the division would have been 
into thirds, and then leap immediately to tlnjir desired 
conclusion, with no reasons given to support it, except 
their disagreement with the lower court’s lo<|ic, that if, 
at the testator’s death, Mrs. Morton had diefl, and one 
child and the issue of a deceased child surjvived, the 
division would be into halves. We respectfujlly submit 
that this begs the whole question at issue. 

It is asked on page 20 of the brief referredj to why, if 
prospective share of a daughter living when the will 
was made disappears if she predecease her father with¬ 
out issue, what reason can be advanced wh\j the same 
should not be true as to the prospective share of the 
wife. The answer has been made by the court below-, 
specifically, that the remainder interests tjiat follow^ 
after the determination of the wife’s life ^state are 
different from those which follow after thb termina¬ 
tion of a life estate of a daughter (R. 162). A share 
was to be designated by the name of the wife, who is 
specifically named in the will and referred to thereafter 
as “my said wife”, because it is apparent^ from the 
wiiole will that the testator had no thought of including 
his wife as a member of a class including heir with her 
children, that he did not intend the appointing powder 
given to any daughter to extend to any accretion to 
her share coming to her from her mother’s share of the 
residuary estate, (R. 162, 163) and further, i point not 
mentioned by the court below^ but specifically and strik¬ 
ingly emphasized by the testator in the second codi¬ 
cil, that he wished to keep his estate in his ojwm family 
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as long as he possibly could do so, an intention which 
he would have no assurance would be fulfilled if the ap¬ 
pointing pdwer of any daughter were enlarged beyond 
what the testator had provided, and which he went out 
of his way precisely to mark out and circumscribe. (R. 
33). As has been pointed out by the appellants the will 
in question was drawn by the late William G. Choate 
who was thoroughly familiar with the technical mean¬ 
ings of the words used in testamentary papers (R. 
32, 33, 199, 200) 

It is apparent, we submit, that the testator intended 
that a share should be designated in the name of his 
wife whether she survived him or not, for reasons 
which we have previously endeavored to make clear, 
but it is v^rv clear to anv reader of the documents that 
no share was to be designated by the name of a child 
unless the child survived or left issue living at the tes¬ 
tator’s death. So, we respectfully submit, that the ar¬ 
gument that because the share of a daughter who pre¬ 
deceased the testator without issue disappears, there¬ 
fore the wife’s should also, is a mere whirling circle 
of attempted analysis which is not anchored at any 
point. 

Moreover, because the testator was willing to in¬ 
crease the power of appointment to the limit X, by al¬ 
lowing a daughter to receive as part of her original 
residuary share that portion of the testator’s estate 
which would have gone to another daughter if she had 
not predeceased him without issue and to appoint a 
certain fixed fraction thereof, it by no means follows 
that he was willing to increase it to the limit Y by al¬ 


lowing a daughter to receive as part of her original 
residuary share that portion of the testator’s estate 
which would have been for the use of her mother, a 
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person of a different and older generation, aiid to ap¬ 
point a certain fixed fraction thereof. It might just as 
reasonably be said that because he was willing to give 
a power of appointment over one-half of an original 
share, he was therefore willing to give such !a power 
over two-thirds of an original share. It is certainly 
as reasonable to suppose that the testator intended a 
share to be designated in the name of his wife if she 
predeceased him, as it is to suppose that thej testator 
intended that the share of the Rutherfurds should 
though their mother had predeceased Governor Mor¬ 
ton, pass through the hands of his testamentary trus¬ 
tees, as was decided by the lower court some years ago. 

The residuary clause is a symmetrical piece of work. 
As the share of a deceased child was to go by her name, 
if she left children still living at the testatoifs death, 
so the share of the wife was to be designated by her 
name in any event, because a provision had b^en made 
with respect to the disposition of that particular share; 
but if a child died without issue, her name whs not to 
be used to designate a share, and she simply dropped 
out. It should be borne in mind that the will provides 
for different remainders as to the share of the wife on 
her death, and as to a share of a child on tlje child’s 
death (R. 162) This statement which is ma<jle by the 
court in its opinion, is disputed by the appellants at 
p. 22 of their brief. However, in the will jjis distin¬ 
guished from the codicils the wife’s share is| the only 
one in respect to which the testator directs; that the 
subdivisions thereof which are allocated to th^ children 
shall be added to the children’s trust funds, j No part 
of any child’s share is directed upon a subdivision to 
be added to another child’s share. Under tjhe terms 
of the will additions and accretions can cd>me only 
from the wife’s share. I 
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Reference has heretofore been made as to the group¬ 
ing of a widow and children in a class, where the lan¬ 
guage of the will does not show an unmistakable inten¬ 
tion of the testator to do so. Opposing counsel con¬ 
cede that there is a distinction, which, we submit, is an 
important difference, between the share of a surviving 
daughter on the one hand, and the share of the wife on 
the other; that is,—a daughter had the right, subject 
to the approval of the testamentary trustees, to dis¬ 
pose as she chose of one-half of her original share, 
while no such right was given to the wife, but a differ¬ 
ent disposition was to be made of her share upon the 
termination of her life interest. 


It is argued by the Mary Morton estate (pp. 22, 23 of 
their brief) that if the testator had intended that his 
estate be divided and a share set apart and designated 
by the name of his wife even though she predeceased 
him, he could have readilv and definitelv said so. It 
might just as truly and with more force—because the 
burden is on the proponents of a construction not 
found in terms in the will to establish their contention 
—be argued that if the testator had not intended to 
have a share designated bv his wife’s name unless she 
survived him, he might easilv have said so. This is 
particularly true since he does say in good set terms 
that such a share shall be set aside and designated and 
gives his trustees no authority to vary his solemn in¬ 
structions which reach them from beyond his grave, 
merely because the wife may have died before he did 
and can therefore have no benefit of the thoughtful pro¬ 
visions which he had made for her. 

Emphasis is also placed by the appellants ’ brief upon 
McKay v. McKay, 1 Irish Reports (Ch. Div.) 1900, 
213. 
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In reply it is sufficient to say that a careful reading of 
that case shows that the estate was complicated by a 
special and restricted residuary devise and bequest as 
well as with the usual general residuary devisejand be¬ 
quest, and that the will under consideration contained 
no direction or provision in any manner approximating 
the provision in Governor Morton’s will with respect 
to the setting aside and designating of a share for the 
wife of the testator. 

On page 29 of their brief the appellants admit that 
the testator contemplated that his wife should survive 
him. If he did, then the language in the will must be 
construed in the light of the testator’s assumption. 
With that assumption in mind he clearly directed a 
share to be set up in her name. His failure to Consider 
the possibility that she might predecease hinjt cannot 
affect the meaning of the language used. M\otter of 
Tamar go, 220 N. Y. 225, 228. j 

It is interesting to note the extremely narrow ground 
upon which the whole fabric of the contention of the 
Mary Morton estate is reared. Opposing counsel cite 
in their brief (pp. 25, 26) Underhill , 128 Misc. 97, 218 
N. Y. S. 236 and concede that it decided rightly that the 
survival of the wife was not in that case a condition 
precedent to the setting apart of one of these scares for 
her benefit. The words in that will were thesje: 

i 

“into as manv parts as shall eaual in mrjnber my 
wife and such children as T shall leave!me sur¬ 
viving.” 

i 

The words in Governor Morton’s will are thesje: 

“into as many equal parts or shares asf will be 
equal in number to my wife and children! whom I 
may leave me surviving, and children of >nine de- 
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ceased at the time of my death who shall have left 
lawful issue me surviving.” 

On the one hand are the words “such children as I 
shall leave me surviving;” on the other, the words 
“children whom I mav leave me surviving.” It is one 
of Broom’s Legal Maxims that relative words refer to 
the next antecedent unless by such construction the 
meaning of the sentence would be impaired. If the 
phrase “whom I may leave me surviving” is ambigu¬ 
ous the intent of the testator is properly ascertained 
from other provisions of the Will. The direction “to 
designate one of said parts or shares by the name of 
my wife” is not at all ambiguous. Because the drafts¬ 
man of Governor Morton’s will did not sav “such 
children as” but instead “children whom”, another an¬ 
tecedent is searched for and seized upon, to which the 
relative pronoun “whom” may be made to refer, for 
the purpose of extending an appointing power which 
the testator had, elsewhere in his will, and by every 
line of his second codicil, shown he desired to circum¬ 
scribe in order to keep his estate in “his own family” 
as long as possible. The saying of the gift of the inch 
and the claim of the ell comes immediatelv to mind. 

III. ARGUMENT—CONTINUED. 

OBSERVATIONS REGARDING CLAIM OF 
RES ADJUDICATA. 

In the brief filed by the guardian ad litem for the 
infant appellants who are the principal beneficiaries 
of the Mary Morton estate emphasis is placed upon 
the contention that the matter of the appointing 
power extending to a half of a fourth rather than to 



a half of a fifth lias been foreclosed in favojr of the 
theorv that it extends to one-half of a fourth, because 
of the equity proceeding of 1922-1924, entitled Allen 
v. American Security & Trust Co. et al., Equity No. 
40,285, in the Supreme Court of the District of Co¬ 
lumbia (R. 204, 178). j 


Tho hripf nf flip .o-nnrdia.n ad litem makes a sum- 



case and of the prayers, refers to and quote^ certain 
paragraphs of the answer of the corporate| trustee, 
states wliat is claimed to be the issue and thejn quotes 
from the decree. The argument is then ijdvanced 
that under the doctrine of res adjudicata any right, 
fact or matter in issue, directly adjudicated lupon, or 
necessarily involved in, the determination ojf an ac¬ 
tion in which a judgment is rendered upon tlje merits 
is conclusively settled. This argument is supported 
by references to general encyclopedic workt and to 
cases from other jurisdictions. | 

A study of the bill in that cause will show that at 
the time it was filed Governor Morton’s estate was in 
process of administration, that Mrs. Eusfis, Miss 
Mary Morton and Miss Helen Morton, adult daugh¬ 
ters of the testator, were then living, as were also 
five minor children of Mrs. Alice Morton Rujtherfurd, 
who had predeceased the testator. Several questions 
were presented to the Court for decision, the prayers 
being for the construction of the will “as herein¬ 
above respectfully requested”. The only subject which 
bears at all upon the matter now under discussion is 
stated in paragraph 10 of the bill (R. 188),jin which 
it appears that the executors are not sufficiently ad- 
vised whether they should distribute a c|ne-fourth 
share of said residuary personal estate to thb trustees 
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appointed by the will of Governor Morton, or whether 
bv reason of the falling in of the life interests which 
said Anna L. Morton and Alice Morton Rutherfurd 
were to have taken in such shares, the trusts under 
paragraph 5 are inactive or dry and the executors 
should distribute the said one-fourth share directly to 
the Rutherfurd minors. 

Quotation is then made from the answers of the cor¬ 
porate trustee in which the corporate trustee states 
that it isl advised that it and the individual testamen¬ 
tary trustees should receive all the residuary estate, 
divide it into fourths and turn over a fourth share 
to the Rutherfurds, rather than that the share be¬ 
longing to the Rutherfurds should be paid direct 
to the said infant defendants bv the executors 
without first going through the hands of the trustees. 

o o o 

The decree which was entered on March 4, 1924 states 
that the one-fourth share of said Rutherfurd children 
shall be distributed to the trustes under the will of 
Governor Morton. 

It will thus be seen that the only Question in that 

A 

ease which is at all related to the one now under dis¬ 
cussion was whether the share of the Rutherfurd chil¬ 
dren should go to them direct from the executors or 
should go to them through the trustees, and the Court 
decided that it would have to go through the trustees. 
At that time no question whatever was raised as to the 
appointing power of any daughter of Governor Morton 
or as to the exercise of such appointing power or as 
to the property over which said appointing power could 
be exercised. There is not a line in the record on this 
subject, there was no possibility that the question 
could be raised, because none of his daughters who had 
survived him had died at the time of the said cause, and 
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the appointing power could not be effective on the part 
of any one of those daughters until her will n^ade use 
of it as of the date of her death. 

The cases which are cited in support of thi^ propo¬ 
sition may be of some interest but it is submitted that 
the controlling authority is to be found in the full dis¬ 
cussion of this subject by the Federal Supreme Court 
in Reed v. Alien, 286 U. S. 191, 76 L. E. lOojl. This 

case is so recent that it is not necessarv to detail the 

* | 

facts but the Supreme Court in declaring that! a judg¬ 
ment, previously obtained by one of the parties in an 
ejectment suit against another, was a complete bar to 
a subsequent suit by the party against whom ithe first 
judgment had been rendered even though it turned out 
that the first judgment was erroneous, stated jthe rule 
as follows at page 201, 1058, “a judgment is effective 
as an estoppel upon the points decided whether it be 
right or wrong.” 

It will hardlv be claimed that the Court in thfc former 

J i 

suit to construe Governor Morton’s will madq any de¬ 
cision whatever with respect to the extent of property 
over which the appointing power of one of hip surviv¬ 
ing daughters could be exercised. Even if the j doctrine 
should be extended, as it has been in some cas^s, to the 
point of declaring that all points which could h|ave been 
raised are foreclosed by such a judgment, it is perfectly 
apparent that this extension can not apply to f;he pres¬ 
ent situation since by no possibility could the subject 
of the appointing power and the property ov|er which 
it could be exercised have been considered at j the date 
of and under the circumstances which existed at the 
time of the previous equity suit. 
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IV. CONCLUSION 

For the reasons stated these adult and infant ap¬ 
pellees, children of a daughter of Levi Parsons Morton 
who predeceased him, respectfully submit that the ap¬ 
pointing power extended only to a half of a fifth of 
the residuary estate of Levi Parsons Morton, and not 
to a half of a fourth of the said residuary estate, that 
the Federal Estate tax was properly paid by the Exec¬ 
utors from the personal estate and should not now be 
apportioned as between realty and personalty, and that 
therefore the decree appealed from should be affirmed. 

Respectfully submitted, 

Edward Stafford, 

1001 15th St., N. W., 
Washington, D. C., 

Attorney. 





Charles J. Hepburn, as Executor, etc 

Appellants, 


Bronson Winthrop, et ajl, 
Appellees 


BRIEF FOR APPELLEES EDITH LTVTNGSTON 
MORTON ETJSTIS, HELEN MORTON, MAR¬ 
GARET MORTON ETJSTIS FINLEY, MORTON 
CORCORAN ETJSTIS, EDITH CELESTINE 

ETJSTIS 


Arthur Hellen, 

Attorney\ 








INDEX 


i 


PAGE 

Preliminary Statement .!. 2 

* 

i 

| 

Statement of Facts.j.. 3 

Act Imposing the Tax.[. 7 

Argument: ! 


The Federal Estate Tax should not be appor¬ 
tioned between realty and personalty. j . 10 

i. 

Tax is an “estate tax” as distinguished fij*om 
an inheritance or succession tax.j. 10 

i 

i 

Intention of Congress is controlling.J. 12 

I 

Congress placed the burden of the tax on | the 
residuary personal estate, as far as is prac¬ 
ticable and unless otherwise directed by!the 

* 

will of the decedent.(.. 13 

Payment of the tax from personalty was | en¬ 
tirely practicable .|.. 23 

Payment of the tax is not otherwise directed 
by the will of decedent. j . 24 

. 

Comment on certain cases cited by appellants.... 27 
Conclusion .1. 29 













CASES CITED 


PAGE 

Atkins v. The Disintegrating Co., 18 Wal. 272. 12 

Bemis v. Converse, 140 N. E. 686. 19 

Bierstadt, Matter of, 178 App. Div. 836. 28 

Corbin v. Townsend, 103 Atl. 647. 21 

Crooks v. Harrelson, 282 U. S. 55. 28 

Dewey v. Todd, 39 W. L. R. 574. 26 

Dexter v. Jackson, 140 N. E. 267. 22 

Edwards v. Slocum, 264 U. S. 61. 28 

Farmers Loan & Trust Co. v. Winthrop, 238 N. Y. 

488 .15, 22 

Hamlin, In re, 124 N. E. 4. 16 

Hampton v. Hampton, 188 Kv. 189. 22 

Jones v. Guaranty and Indemnity Co., 101 L T . S. 622 12 

Lewis v. Darling, 16 How. 1. 26 

Meriwether v. Garrett, 102 U. S. 472. 28 

Miller, In re, 195 Pac. 413. 11 

New York Trust Co. v. Eisner, 256 U. S. 345. 23 

New York Trust Co. v. Eisner, 263 Fed. 620. 11 

Oakes, Matter of, 248 N. Y. 280. 22 

People v. Pasfield, 120 N. E. 286. 21 

Plunkett v. Old Colony Trust Co., 124 N. E. 265.... 18 

Roebling’s Estate, 104 Atl. 295. 21 

State of New Jersey v. Anderson, 203 U. S. 483. 28 

U. S. v. Chamberlain, 219 U. S. 263. 28 

IT. S. v. Woodward, 256 U. S. 632.22, 27 

Voronoff’s Estate, In re, 217 N. Y. Supp. 349. 22 

White v. United States, 191 U. S. 545. 12 

Y. M. C. A. v. Davis, 264 U. S. 47.10, 20 

Y. M. C. A. v. Davis, 140 N. E. 115. 22 

.Also * 

Sec. 146, D. C. Code. 13 































i 


IN THE 

UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


April Term, 1935 


No. 6528 


Charles J. Hepburn, as Executor, etc., et,al., 

Appellants, 


v. 


Bronson Winthrop, et al., 
Appellees 


BRIEF FOR APPELLEES EDITH LIVINGSTON 
MORTON EUSTIS, HELEN MORTON, ! MAR¬ 
GARET MORTON EUSTIS FINLEY, MQRTON 
CORCORAN EUSTIS, EDITH CELES'jriNE 

EUSTIS 




2 


PRELIMINARY STATEMENT 

f 

This is an appeal on behalf of the two minor adopted 
children of Mary Morton, deceased, from certain por¬ 
tions of a decree of the Supreme Court of the District 
of Columbia in an equity suit brought for the con¬ 
struction of the will and codicils of Levi Parsons Mor¬ 
ton, and to determine the effect of the will of a daughter, 
Mary Morton, with respect to his estate (R. p. 140). 

The portions of that decree which are assigned a-s 
error in this court (R. pp. 171,172,174) are the follow¬ 
ing paragraphs: 

1. That under the provisions of the last will and 
testament of said testator, executed June 29, 1910, 
and the codicils thereto, the power of appointment 
given by the said testator to each of his surviving 
daughters extended only to one-half of one-fifth 
of his residuary estate (R. p. 165). 

4. That the amounts paid by the estate of Levi 
Parsons Morton to the United States as Federal 
Estate Tax shall not be apportioned by the trus¬ 
tees of the said estate between real and personal 
property belonging to the said estate, but the en¬ 
tire amount thereof was properly paid from and 
charged against personalty by the executors of 
the said estate (R. p. 166). 

The appellees on whose behalf this brief is filed are 
the two surviving daughters of the testator and the 
sui juris children of one of them. They will confine 
their argument to the second point—namely—the one 
with reference to the payment of the Federal Estate 
Tax, and therefore the following statement covers only 
such facts and quotes only such excerpts as are be¬ 
lieved pertinent to a determination of this question. 


i 
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i 


STATEMENT OF FACTS 

Levi Parsons Morton died on May 16, 1920, |a resi¬ 
dent of the District of Columbia. He left a willl dated 
June 29, 1910, and three codicils thereto, dated re¬ 
spectively March 30, 1911; June 14, 1911; anj June 
24, 1911, which were duly admitted to probate ajad rec¬ 
ord in the Probate Court of the District of Columbia 
on July 12, 1920. The executors named in tjie will 
and codicils were Charles H. Allen, Morton Minjot, and 
Bronson Winthrop. They duly qualified as sufch and 
proceeded to administer the estate (R. p. 141). 

He left surviving him as his only heirs at l^w and 
next of kin, three daughters—Edith Livingstoji Mor¬ 
ton Eustis, Helen Morton, and Mary Morton, dnd five 
grandchildren, Winthrop C. Rutherfurd, Jr.[ John 
Philip Rutherfurd, Hugo Rutherfurd, Alice Margaret 
Mary Rutherfurd, and Guy Gerard Rutherfurd, chil¬ 
dren of a daughter, Alice Morton Rutherfurd, w|io died 
June 19, 1917 (R. p. 143). j 

The estate of Levi Parsons Morton consisted!of real 
property in the States of New York and New Jersey, 
and of tangible and intangible personal property. The 
Commissioner of Internal Revenue determined the 

i 

amount of the gross estate, allowed certain deductions, 
fixed the net estate subject to tax, and imposed a 
Federal Estate Tax under the Revenue Act <jf 1918. 
This was paid by the Executors from the residuary 
personal estate (R. p. 148). 

The real estate owned by the decedent was! valued 
at $2,295,500, and the personal property owned;by him 
was valued at $7,891,704.01 (R. p. 136). | 

The executors’ final account was approved Septem¬ 
ber 14, 1929, and the executors paid over to tl|e trus¬ 
tees under the will all assets with which th^y were 

. 

. 

I 
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chargeable, and said estate was closed in the Probate 
Court of the District of Columbia (R. p. 142). 

As modified by the first codicil (R. p. 31) the will of 
L'evi Parsons Morton left the rest, residue and remain¬ 
der of his estate to the American Security & Trust 
Company, and Allen, Minot and Winthrop, as Trustees, 
with directions to 

“divide the same into as many equal parts or 
shares as will be equal in number to my wife and 
children whom I may leave me surviving, and chil¬ 
dren of mine deceased at the time of my death who 
shall have left lawful issue me surviving and to 
designate one of the said parts or shares by the 
name of my wife, and one other of said parts or 
shares by the name of each of my said children 
then surviving, and one other of said parts or 
shares by the name of each child of mine then de¬ 
ceased leaving issue then surviving ,’ 9 (R. p. 22). 

The will further provides that the Trustees are 

“to have and to hold the other said equal parts or 
shares respectively which are designated by the 
name of my said children whom I may leave me 
surviving each during the lifetime of the child 
whose name it bears, and to receive the rents, in¬ 
come, and profits thereof, and to apply the net 
rents, income and profits of said equal parts or 
shares respectively to the sole and separate use 
of the respective child whose name it bears, for 
and during the lifetime of said child, * * * and 
ujtan the death of any such child * * * to con¬ 
vey, transfer and pay over such equal part or 
share theretofore held in trust for such child, 
* * * in equal portions to and among the lawful 
issue of said child then living per stirpes and not 
per capita, and in default of such issue then liv¬ 
ing, then upon the death of such child * * * to 
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pay over, transfer and convey the said equal part 
or share * * * in equal portions to and among 
my children then surviving, and the lawful issue 
of deceased children who may have died leaving 
such issue then surviving per stirpes and not per 
capita, to have and to hold the same to my said 
children or their issue, as the case may b<p, their 
heirs and assigns forever, provided, however, that 
* * * I authorize each of my said children who 
may survive me by her last will and testariient to 
give, dispose of and distribute one-half of her 
share of said residue, * * * to and among such 
person or persons, * * * and in such propor¬ 

tions as she shall by her said last will and testa¬ 
ment designate and appoint, but the power j hereby 
given and created shall extend only to such| child’s 
original share in my residuary estate and! not to 
any addition to or accretion thereof from the dis¬ 
tribution of any other share in my residuary es- 
state” (R. pp. 23-24). 


i 

Governor Morton, by his second codicil datjd June 
14, 1911, made the following change in the tij*ust set 
up in his will: 


“Whenever and as often as under the provi¬ 
sions of my will, any portion of the share of the 
residuary estate set aside for either of my daugh¬ 
ters, not disposed of by her under the power given 
to her in that behalf, would vest absolutelv in an- 
other of my daughters, I direct that, so far| as such 
portion consists of personal property or I of real 
estate in the District of Columbia, it be | held in 
trust by my trustee during the life of such other 
daughter, and that the net income thereof be ap¬ 
plied to her use, with the same powers an^l duties 
on the part of such trustee and the co-trqstees in 
respect thereto as in respect to the shar^ of my 
residuarv estate given for her benefit bv mv said 
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will, and upon her death the same be equally di¬ 
vided, per stirpes and not per capita, among her 
issue then surviving, and in default of issue then 
surviving among my other daughters then surviv¬ 
ing and the issue then surviving of any deceased 
daughters, subject however as to surviving daugh¬ 
ters to the provisions of this codicil in respect to 
its being held in trust during their lives, with like 
remainder over upon their deaths” (R. pp. 32-33). 

Mary Morton, a daughter, died April 20, 1932, a resi¬ 
dent of Pennsylvania, unmarried, and without issue of 
the bodv, but survived bv Lewis Peter Morton and 
Miriam Morton, whom she had adopted (R. p. 143). 

She left a will dated May 5, 1930, which was duly 
admitted to probate in Pennsylvania and ancillary let¬ 
ters testamentary issued by the Probate Court of the 
District of Columbia (R. pp. 144-145). The validity of 
this will is conceded. 

After observing all formalities to insure its validity 
she, in her said will, partially exercised the power of 
appointment conferred on her by the will of Levi Par¬ 
sons Morton as follows: 

“Now, therefore, in partial exercise of the said 
power of appointment, I do hereby appoint and 
bequeath— 

4 4 So much of one-half of the principal of that origi¬ 
nal share of my father’s residuary estate which 
was given by my father’s will in trust for my 
benefit, and which consists of property other than 
real property in the State of New York or the 
proceeds of sale or other disposition of such real 
property, as shall remain after deducting from the 
said one-half the sum of One Hundred and Sixty- 
five Thousand Dollars ($165,000.), (which said 
sum of $165,000. has heretofore been paid to me 
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out of the said one-half) * * *— j . 

“To Charles J. Hepburn and The Girardj Trust 
Company, both of the City of Philadelphia} Penn¬ 
sylvania * * * to be received and held by them 
in trust for the following uses and purboses” 
(R. pp. 41-42). j 

Because of the possibility (which became a certainty 
by the death of Mary Morton without issue) that by 
reason of Governor Morton’s second codicil the per¬ 
sons who will receive the corpus of the persona) estate 
embraced in the trusts created by his will, are not the 
same persons as those who received the realty em¬ 
braced thereunder, the individual trustees asl^ed the 

Court’s instructions as to whether or not the Federal 

■ 

Estate Tax on the estate of Levi Parsons Mortbn paid 
by the executors thereof should now in some planner 
be apportioned between realty and personalty (R. pp. 
13-14). 

THE ACT IMPOSING THE TAX j 

The tax was assessed under the Revenue Act bf 1918, 
which denominates it “Estate Tax.” Sec. 4001 defines 

I 

the words “executor” and “collector.” Sec. 401 im- 

i 

poses a tax on the “transfer of the net estate pf every 
decedent dying” after its passage. Sec. 402 sets out 
what must be included in determining the gros^ estate. 
Sec. 403 sets out the deductions. Sec. 404 requires the 
executor to give notice and make the return, feec. 405 
provides for a return by the collector if theje is no 
administration or no return is filed by the ejxecutor. 
Sec. 406 fixes the due date of the tax. 
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Sec. 407. (Payment of tax — to whom made — 
amount undetermined—receipts.) That the exec¬ 
utor shall pay the tax to the collector or deputy 
collector. If the amount of the tax can not be 
determined, the payment of a sum of money suffi¬ 
cient, in the opinion of the collector, to discharge 
the tax shall be deemed payment in full of the 
tax, except as in this section otherwise provided. 
If the amount so paid exceeds the amount of the 
tax as finally determined, the Commissioner shall 
refund such excess to the executor. If the amount 
of the tax as finally determined exceeds the amount 
so paid, the collector shall notify the executor of 
the amount of such excess and demand payment 
thereof. If such excess part of the tax is not paid 
within thirty davs after such notification, interest 
shall be added thereto at the rate of 10 per centum 
per annum from the expiration of such thirty days’ 
period until paid, and the amount of such excess 
shall be a lien upon the entire gross estate, ex¬ 
cept such part thereof as may have been sold to a 
bona fide purchaser for a fair consideration in 
money or money’s worth. 

The collector shall grant to the person paying the 
tax duplicate receipts, either of which shall be 
sufficient evidence of such payment, and shall en¬ 
title the executor to be credited and allowed the 
amount thereof by any court having jurisdiction 
to audit or settle his accounts. (40 Stat. L. 1100.) 

Sec. 408. (Unpaid taxes—collection—satisfaction 
of tax out of distributed portion of estate—pro¬ 
ceeds of insurance policies.) That if the tax herein 
imposed is not paid within 180 days after it is due, 
the collector shall, unless there is reasonable cause 
for further delay, proceed to collect the tax under 
the provisions of general law, or commence appro¬ 
priate proceedings in any court of the United 
States, in the name of the United States, to sub- 
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ject the property of the decedent to be sold under 
the judgment or decree of the court. Frpm the 
proceeds of such sale the amount of the tax, to¬ 
gether with the costs and expenses of ev^ry de¬ 
scription to be allowed by the court, shall |>e first 
paid, and the balance shall be deposited according 
to the order of the court, to be paid under its di¬ 
rection to the person entitled thereto. 

i 

If the tax or any part thereof is paid by, j or col¬ 
lected out of that part of the estate passifig to or 
in the possession of, any person other tljian the 
executor in his capacity as such, such person shall 
be entitled to reimbursement out of any jpart of 
the estate still undistributed or by a just and equi¬ 
table contribution by the persons whose interest 
in the estate of the decedent would have teen re¬ 
duced if the tax had been paid before the cfistribu- 
tion of the estate or whose interest is subject to 
equal or prior liability for the payment pf taxes, 
debts, or other charges against the estate, jit being 
the purpose and intent of this title that sp far as 
is practicable and unless otherwise directed by 
the will of the decedent the tax shall be paid out 
of the estate before its distribution. If qny part 
of the gross estate consists of proceeds of policies 
of insurance upon the life of the decedent receiv¬ 
able by a beneficiary other than the executor, the 
executor shall be entitled to recover frpm such 
beneficiary such portion of the total tax paid as 
the proceeds, in excess of $40,000, of sijch poli¬ 
cies bear to the net estate. If there is mpre than 
one such beneficiary the executor shall be! entitled 
to recover from such beneficiaries in tne same 
ratio. (40 Stat. L. 1100.) 

Sec. 409. (Unpaid tax as lien-transfers |of prop¬ 
erty in anticipation of death—innocent purchasers 
for value.) That unless the tax is soonef paid in 
full, it shall be a lien for ten years upon tjlie gross 
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estate of the decedent, except that such part of 
the gross estate as is used for the payment of 
charges against the estate and expenses of its ad¬ 
ministration, allowed by any court having juris¬ 
diction thereof, shall be divested of such lien. If 

the Commissioner is satisfied that the tax liabilitv 

•> 

of an estate has been fully discharged or provided 
for, he may, under regulations prescribed by him 
with the approval of the Secretary, issue his cer¬ 
tificate releasing any or all property of such estate 
from the lien herein imposed. * * * 


ARGUMENT 


THE FEDERAL ESTATE TAX ASSESSED 
AGAINST THE ESTATE OF LEVI PARSONS 
MORTON WAS PROPERLY PAID FROM AND 
CHARGED AGAINST THE PERSONALTY BY 
HIS EXECUTORS AND THE REAL ESTATE 
SHOULD NOT BE CHARGED WITH OR RE¬ 
QUIRED TO PAY ANY PORTION THEREOF. 

The Tax Is an “Estate Tax ? ’ as Distinguished From 
an Inheritance or Succession Tax 

In order properly to consider and determine this 
question, it is necessary to have clearly in mind the 
nature of the tax levied. 

“What was being imposed here was an excise 
upon the transfer of an estate upon death of the 
owner. It was not a tax upon succession and re¬ 
ceipt of benefits under the law or the will. It 
was death duties as distinguished from a legacy 
or succession tax. What this law taxes is not the 
interest to which the legatees and devisees suc¬ 
ceeded on death, but the interest which ceased by 
reason of the death.” 
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Y. M. C. A. v. Davis, 264 U. S. 47, 50. i 

“Clearly the tax is not one on the property of 
the decedent, hut, as it purports to be, on the 
privilege of transfer by death. Equally clearly it 
is not on the individual legacies or on the i[ight of 
the individual legatees to receive them, measured 
by the entire net estate, but on the right of dece¬ 
dent to have the estate pass by will or intejstacy.” 

New York Trust Co. v. Eisner, 263 Fbd. 620 
(N. Y.). 

“The Act of 1916 entitles the tax an ‘estate tax,’ 
and in terms imposes it upon the net estate of the 
decedent as a unit. It is not apportioned among 
the various transferees, and bears no relation to 
the separate amounts which they are to receive. 
The distinction between a succession tax and an 
estate tax is a recognized distinction, and, so far 
as we are aware, it has been held without excep¬ 
tion that the federal tax under the Act of 1916 is 
of the latter character. It is not possiblej, in our 
judgment, to take any other reasonable view of it.” 

In re Miller, 195 Pac. 413 (Cal.). 

I 

Clearlv, it is not an inheritance tax nor a succession 

tax. It is not a tax against any particular beneficiary 

on his right to take, or on any particular property, but 

is a tax on the privilege of the decedent to transmit his 

property either by will or under the intestate laws, 

and the amount of the tax is measured solelt bv the 

•/ * 

value of the net estate. Neither the relationship of 
the parties nor the character of the property jhas any 
bearing on it; nor does the fact that he die^ testate 
or intestate. 

Thus, because of its verv nature, and thC funda- 
mental difference between it and ordinary inheritance 
taxes, the general rule that such taxes should be ap- 
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portioned is not only inapplicable, but the reason for 
that rule, namely, that an inheritance tax is against 
the individual beneficiary for the privilege of receiv¬ 
ing that particular property, furnishes strong grounds 
for applying a different rule with respect to estate 
taxes, and this, we believe, Congress intended, and the 

• i 

court-s have so held. (See cases hereafter cited.) 

The Intention of Congress Is Controlling 

It is 'conceded that there is no local statute on the 
subject. Therefore, it is necessary to ascertain the in¬ 
tention of Congress and that intention having been 
determined, the legislative will is controlling and must 
be given effect in the absence of direction in the will. 

Atkins v. The Disintegrating Co., 18 Wal. 272, 
303; Jones v. Guaranty and Indemnity Co., 101 
U. S. 622, 626; White v. U. S., 191 C. S. 545, 
551-552. 

Congress can certainly place the incidence of this tax 
where it chooses and designate the source from which 
it is to be paid. The statute gives the testator the 
right by will to direct what property or class of prop¬ 
er! v shall assume the burden of the tax, but evervone 
is presumed to know the law and what will follow in 
the absence of a testamentary direction to the contrary. 
If hardship results because of the tax falling where 
the law places it, this can be remedied by will, but if 
the testator is silent it must be presumed that he in¬ 
tended the consequences of his silence. Statutes in 
practically every jurisdiction confer the right on the 
owner of property to make a will disposing of it. In 
many bf them the intestate laws might be regarded as 
harsh and inequitable, and perhaps archaic, but courts 
never set aside those laws; nor will they, even in equity, 
substitute their views as to what seems fair and equi- 



table for either the will of the legislature or th^ judg¬ 
ment of the testator. 

It is, therefore, necessary to determine on what class 
of property the statute places the burden of tljis tax. 

Congress Placed the Burden of the Ta^ c(n the 
Residuary Personal Estate, as Far as Is Practicable 
and Unless Otherwise Directed By the Will ,of the 

Decedent 

We contend that the burden is placed squarelT on the 
personalty, not only primarily but exclusively, unless 
there is either an insufficiency thereof or a contrary 
testamentary direction. 

The appellants, Hepburn and The Girard Tru^t Com¬ 
pany, concede that none of the realty was evei} in the 
possession of the executors as such, which, of course, 
is a fact. At the bottom of page 43 of their brieij occurs 
this paragraph: 


“The executors of Governor Morton’s will paid 
the tax out of the personal residuary estate. The 
net personal estate was then turned over tj) them¬ 
selves as trustees, the realty having passed di¬ 
rectly to them as trustees under the terms of the 
will. ’ ’ j 

Sec. 146 of the District of Columbia Code de|ls with 
the power of the Probate Court to administer a de¬ 
cedent’s real estate situated in the District of Columbia 
“so far as may be necessary for the payment of debts 
and legacies,” but no such sale shall be mad^ unless 
required to pay 4 ‘ debts and such legacies as are 
able upon the real estate.” 

We assume, therefore, that the statement appearing 
at the bottom of page 37 of their brief was iijadvert- 
entlv made. 


charge- 
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It is true that Allen, Minot and Winthrop, were not 
only executors, but with the American Security and 
Trust Company, are co-trustees. However, that does 
not change the legal situation. They and the American 
Security and Trust Company, in their capacity as trus¬ 
tees, became immediately vested with title to the realtv. 

7 m/ mt 

Allen, Minot and Winthrop, in their capacity as execu¬ 
tors, took possession of the personalty for the purpose 
of administering it. The trustees were entitled to re¬ 
ceive “the rest, residue and remainder’’ of that per¬ 
sonalty from the executors after complete administra¬ 
tion thereof by them. This, of course, means what is 
left after obligations of the estate had been discharged 
bv the executors. 

m> 

Suppose that for any reason the executors had not 
paid the tax and suppose that the trustees had decided 
to sell all or any part of the realty. In order to give 
a good title it would have been necessary that the realtv 
be relieved of the lien of this tax which, of course, ex¬ 
tends to all property of the decedent. The trustees, 
therefore, paid the tax. Under the Act, the tax having 
been paid by a “part of the estate passing to * * * any 
person other than the executor in his capacity as such” 
thev would have been “entitled to reimbursement out 
of any part of the estate still undistributed.” Of 
course, this cannot mean realty, as it is not susceptible 
of distribution and can never be 1 1 still undistributed. ’ 9 

Having explicitly provided that “any person other 
than the executor as such” (including, of course, the 
devisee of the realty) paying the tax should be reim¬ 
bursed from the “estate still undistributed” (obviously 
not the realty), certainly Congress could not have in¬ 
tended that if it was paid by the executor as required 
bv the Act the realtv must then contribute. Further- 

m> *r 

more, the realty is surely not “subject to equal or prior 
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liability for the payment of taxes, debts, oi other 
charges against the estate. ’ ’ If the executors 'had no 
right to require a contribution from the realty, their 
successors in interest are entitled to no greater or 
different rights in that respect. 

The last part of Sec. 408 dealing with life insurance 
clearly bears this out. It creates an exception' and it 
is the one -situation where the executor is entitled to 
a pro rata or any other contribution. The language 
cannot be enlarged to include real estate. H^d Con¬ 
gress so intended, it would have said so. 


“The exception contained in Sec. 408 inj regard 
to the proceeds of insurance policies does hot per¬ 
mit the court to create other exceptions |by any 
supposed analogy.” 

Farmers Loan & Trust Co. v. Winthr|op, 238 
N. Y. 488. j 

This contention is strengthened by the language of 
the Act, that it is “the purpose and intent of this 
title” that the tax is to be “paid out of the estate be¬ 
fore its distribution.” [ 

The only kind of property distributable is [ person¬ 
alty, and this language can mean only on<p thing, 
namely, that the tax is to be paid from the pcjrtion of 
the estate subject to “distribution” and before that 
takes place. The personalty is the only property in 
the possession and under the control of the ^xecutor, 
the one charged with the duty of paying. 

It is argued by the appellants that ‘ ‘ the Federal Gov¬ 
ernment is not concerned as to where the burden of 
the tax shall ultimately fall.” It is submitted that if 
this statement were true, the clause “unless otherwise 
directed by the will of the decedent” in Sej3. 408 is 
meaningless. 
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Neither by will nor otherwise can the decedent 
change the amount of the tax, the time within which it 
must be paid, nor can he relieve any of the property 
from the lien. The only thing the statute does give 
the testator the right to do by will is to change the 
incidence and burden of the tax. The position of these 
words in the Section bears this out. 

An exhaustive examination of the cases fails to dis¬ 
close one in which facts identical with those here pres¬ 
ent are involved. However, there are many decisions 
involving the consideration and construction of some 
one of the Federal Estate Tax Acts and the incidence 
of the tax imposed thereby. The courts defined the 
nature of the tax, -sought to ascertain the intention of 
Congress with respect to the burden thereof, and based 
their decisions thereon. The reasoning employed in 
all of these cases is believed to be most enlightening 
and helpful, and would seem clearly to lead to the con¬ 
clusion that were facts similar to the ones here pre¬ 
sented before the courts in those cases the decisions 
would have upheld the contention made in this brief. 

Among them are those determining the burden of 
the tax as between legatees and the residuary estate; 
trusts created by deed of decedent during his lifetime 
and his residuary estate; property covered by a power 
of appointment and the residuary estate. 

In Re Hamlin, 124 X. E. 4, decided by the Court of 
Appeals of New York, the testatrix by her will made 

certain money bequests aggregating $160,000, and be¬ 
queathed and devised the residue and remainder of her 
estate to trustees for the benefit of her children, with 
remainder over. 

The executors paid the Federal Estate Tax levied 
under the Act of 1916 and deducted from each legacy 
a proportionate amount of such tax. Objections to such 
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deductions were filed on behalf of certain of tile lega- 
tees. The sole question before the Appellate Court was 
as to whether or not any portion of the Federal[ Estate 
Tax was chargeable against the legacies. The Court in 
its opinion goes exhaustively into the history ojt’ estate 
and inheritance taxes, and shows clearly the distinction 
between the two, quoting from the debates in Congress 
at the time the Act of 1916 was passed. It also goes 
exhaustively into the Act itself and its provisions. The 
Court says: 


“The plain intent and obvious meaning! of the 
Act of Congress under consideration, especially 
when considered in connection with the fajets sur¬ 
rounding the enactment of the same, indicate 
clearly that the Act imposes an ‘ estate taxf as dis¬ 
tinguished from an inheritance tax, that tlie tax is 
payable by the estate rather than by the legatees, 
as determined by the Appellate Division.”j 

i 

Further on in its opinion the Court said: 

“When the Congress provided that the [tax was 
imposed upon the value of the net estate, the man¬ 
ner in which said value should be determined, and 
that the executor should pay the tax, and in Sec. 
6336-1/2-i, above quoted, said ‘it being thejpurpose 
and intent of this title that so far as is practicable 
and unless otherwise directed by the will of the 
decedent the tax shall be paid out of the estate 
before its distribution,’ the conclusion is inevitable 
that the tax was not imposed on legacies' the tax 
to be paid by the legatees rather than by the execu¬ 
tor out of the estate before distribution.’} 

i 

At the end of the opinion occurs this significant 
language: 

! 

“As to the equity of requiring payment (if the tax 
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by the residuary legatees and relieving the remain¬ 
ing legatees from any contribution to the same, the 
question is susceptible of conflict of opinion. The 
Congress has spoken, and it is our function to in¬ 
terpret, not to legislate.” 

Plunkett v. Old Colony Trust Company, 124 N. E. 
265, was decided by the Supreme Judicial Court of 
Massachusetts, Chief Justice Pugg delivering the opin¬ 
ion of the Court. 

In that case the will gave a bequest outright and set 
up certain trusts, the remaining estate being bequeathed 
to another son of the testator outright. The Court 
said: 


^This petition by the executors is brought to 
determine whether this Federal tax, which has 
been paid, should be charged entirely against the 
residue of the estate, or apportioned pro rata 
among all devisees and legatees. That is the single 
question presented. An important factor in the 
answer of this question is the meaning of the Fed¬ 
eral statute on the point whether the tax is imposed 
with reference to the entire net estate or with ref¬ 
erence to the particular devises, bequests, or dis¬ 
tributive shares. ’ ’ 

The Court then proceeds to a careful examination 
and analysis of the statute in order to arrive at the 
intention of the Legislature, and concludes that neither 
the property embraced in the trusts nor the specific 
legacies should contribute to the payment of this tax. 
It is true that the question was only as between such 
property and the residuary estate, but the Court makes 
this significant statement: 

4 4 So far as any inference may be drawn, it would 
seem to be that taxes were intended to fall where 
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the law placed them. It is not permissible for us 
to speculate as to the existence of an intent to 
make a different provision from that provided 
by law, in the absence of any expression of testa¬ 
mentary purpose on the subject. It is the general 
rule that, failing any testamentary provision to the 
contrary, debts, charges, and all just obligations 
upon an estate must be paid out of the residue of 
an estate. The benefaction conferred by the re¬ 
siduary clause of a will is only of that which re¬ 
mains after all paramount claims upon the estate 
of a testator are satisfied. ” j 

The Court also makes this statement: 

4 ‘The further step follows inevitably frorji what 
has been said, that the law makes no provision for 
apportionment of the tax among legatees, but 
leaves it simply to be paid out of the estate before 
distribution is made.” 

i 

In Bemis v. Converse, 140 N. E. 686, a Massachusetts 
case involving the interpretation of the 1918 federal 
Estate Tax Act, the question for decision was ap to the 
apportionment of such a tax between property em¬ 
braced in a trust deed, executed by the decedent prior 
to his death, and the residue of his estate, the \falue of 
the property covered by the trust deed being ilicluded 
in the property considered in fixing the amount of the 
Federal Estate Tax. The suit was brought by the 
executors of the will for instruction of the Court as to 
how the Federal Estate Tax paid by them Was ulti¬ 
mately chargeable. 

Chief Justice Rugg delivered the opinion of the Court 
and held that the Federal Estate Tax should not be 
apportioned. He refers to the exception made by Sec. 
408 with respect to life insurance policies, anti states 
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that the presence of this provision indicates that no 
other apportionment was intended by Congress. The 
following language appears in the opinion: 

“It is strongly argued that the intention of the 
settlor and testator cannot have been that the 
entire burden of a tax of this nature should fall 
upon his estate and the property held under the 
trust deed completely exonerated. Courts cannot 
speculate concerning the intention of settlors and 
testators as to where they intend the burden of 
taxes to rest. The instrument as written must 
govern.” 

Y. M. C. A. v. Davis, 264 U. S. 47, affirms the decision 
of the Supreme Court of Ohio holding that the Fed¬ 
eral Estate Tax imposed under the Act of 1918 should 
not be apportioned as between bequests and the residu¬ 
ary estate. 

In that case the Court said : 

“Congress was thus looking at the subject from 
the standpoint of the testator and not from the 
immediate point of view of the beneficiaries. * * * 
In Sec. 408 it is declared to be the intent and pur¬ 
pose of Congress that as far as is practicable and 
unless otherwise directed by the testator the tax is 
to be paid out of the estate before distribution.” 

The opinion concludes with these words: 

“The gifts (residue) are and were intended by the 
testator to be indefinite in amount and to be what 
was left after paying funeral expenses, attorneys’ 
febs, executors’ compensation, debts of the dece¬ 
dent and taxes. These donees do not pay the taxes 
any more than they pay the funeral expenses, the 
lawyers, the executors and the testator’s debts.” 
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The Court in Corbin v. Townsend, 103 Atl. 647 
(Conn.), in referring to the Estate Tax Act of 1916, 
says: 

I 

‘ ‘ It is an obligation against the estate and payable 
like any expense which falls under the hjead of 
administration expenses. The tax paid is ho part 
of the estate at the time of distribution; | it has 
passed from the estate, and the share of tlij* bene¬ 
ficiary is diminished by just so much.” 

The Court in People v. Pasfield, 120 N. E. 286 (Ill.), 
in referring to the same Act, says that 

“as the duty is made payable by the execitor or 
administrator to the collector or deputy collector 
by the express provisions of the statute, tlje duty 
is an expense or charge against the estate! of the 
decedent, and not an express charge agaihst the 
shares of the legatees or distributees of the de¬ 
cedent.” 

The Court in Roebling’s Estate, 104 Atl. 295 J(N. J.), 
says: j 

“The value of the net estate is the unit [of tax¬ 
ation. This includes the real estate devised or 
descending, as well as the personal property pass¬ 
ing to the executor. * * * The tax is to be paid by 
him out of the personal estate before distribution, 
and a receipt for it entitles him to credit and allow¬ 
ance therefor upon the settlement of his account. 
There is no apportionment of it among the [various 
transferees, nor is the real estate, devised or de¬ 
scending, liable to contribution. On the contrary, 
the collector may recover the tax by a sale of the 
land, and in that event, the devisee or heif at law, 
shall be reimbursed out of any part of the personal 
estate unadministered, or by an equitable contri- 


22 


bution by those whose interest is subject to equal 
or prior liability for the payment of taxes, debts 
or other charges against the estate.’’ 

See also: 

In re Voronoff’s Estate, 217 N. Y. Supp. 349; 

Farmers Loan & Trust Co. v. Winthrop, supra; 

Y. M. C. A. v. Davis, 140 N. E. 115; 

Dexter v. Jackson, 140 N. E. 267; 

Matter of Oakes, 248 N. Y. 280; 

U. S. v. Woodward, 256 U. S. 632. 

The present case is even stronger for the adoption 
of our contention than those involving bequests. Here 
the executors never had title to or possession of the 
realty. In those cases the property out of which the 
legacies were paid was in the possession of and ad¬ 
ministered bv the executors. 

* 

In considering the case of Hampton v. Hampton, 188 
Ky. 189, cited by appellants in their brief, and on which 
great stress is laid by the guardian ad litem, the strik¬ 
ing hardship that would result to the widow were the 
entire tax to be paid out of personalty must be borne 
in mind; also the fact that the decedent died intestate. 
However, even there the court sought to ascertain the 
intention of Congress, and based its decision on its 
construction of the Act imposing the tax. 

The Court says: 

“In view of the inequality that would result, 
we are reluctant to adopt the view that the estate 
tax is a charge on the personal estate, unless com¬ 
pelled to do so by the language of the Act itself.” 

The Court, therefore, holds 
“that Congress did not intend to discriminate be- 
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i 

tween the heirs and distributees, but intended that 
every portion of the estate should bear its propor¬ 
tionate part of the tax, subject, however, jto the 
right of the decedent to provide by will out cif what 

portion of his estate the tax should be paid.|” 

l 

i 

With the greatest respect for the Kentucky coprt, we 
are constrained to suggest that this is an instance of 
the expression “Hard cases make bad law,” aifid that 
the decision shows an entire misconception of the char¬ 
acter of the tax and the intention of Congress with 
respect to its incidence. | 

“The inequalities charged upon the statute, if 
there is an intestacy, are all inequalities in the 
amounts that beneficiaries might receive in case 
of estates of different values, of ditferent propor¬ 
tions between real and personal estate, jand of 
different numbers of recipients; or if thcjre is a 
will affect legatees. As to the inequalities in 
case of a will they must be taken to be contem¬ 
plated by the testator. He knows the law and 
the consequences of the disposition that he makes. 
As to intestate successors the tax is not imposed 
upon them, but precedes them and the f^ct that 
they may receive less or different sums 'because 
of the statute does not concern the United States. 

“There remains only the construction of the 
Act.” * | 

New York Trust Company v. Eisner, 2p6 U. S. 

345, 349. 


Payment of This Tax From Personalty Was 
Entirely Practicable 


The second paragraph of Sec. 408 of the Ajct states 
that the tax is to be paid out of the estate before its 
distribution “so far as it is practicable.” 


i 
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Of course, the fact that the personalty was of a value 
of apprbximately $8,000,000 and that the tax was paid 
by the executors therefrom removes any question as to 
whether or not such method was ‘ 4 practicable 7 ’ in this 
case. 

Payment of This Tax Is Not Otherwise Directed by 
1 the Will of Decedent 

The onlv clauses in the will referring in anv way to 
taxes are those set out verbatim in the brief of appel¬ 
lants, Hepburn and The Girard Trust Company, at 
page 38 (R. pp. 21, 22, 30). 

It will be noted that in all these instances, the taxes 
referred to are those “payable on” or “payable upon” 
the particular bequests or annuities to which they 
refer. As we have shown, the Federal Estate Tax is 
not a tax on the individual legacies or bequests, or on 
the right of the individuals to receive them. The only 
provisions in the will are clearly to relieve these lega¬ 
tees and annuitants from the payment by them of taxes 
of whatever nature that might otherwise be payable by 
them upon such bequests or annuities. 

We submit that they do not warrant the conclusion 

(as suggested in appellants’ brief at page 39) that the 

use of any words therein “indicates that the whole 

residuary estate is to bear the burden, rather than 

that the designation of the person who is to pay the 

tax as the executor, as in the case of inheritance, legacy 

or succession taxes, shows a clear intent that the per- 

sonaltv onlv is to bear the burden.” 

* •> 

On the contrary a reading of these clauses indicates 
a total lack of direction on the part of the testator 
beyond that clearly expressed, or any desire on his 
part that the burden of this tax should fall elsewhere 
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than as the law intends. This appears to be cohceded 
by the guardian ad litem in his brief. j 

Congress passed an estate tax law in September, 
1916, and there was one in effect continuously until 
Governor Morton’s death in May, 1920. Thefe was 
ample opportunity to shift this burden had hel so de¬ 
sired. The right was clear, and it is equally clear 
that it was not availed of. j 

Having in mind the character of the property which 
he owned, personality of a tremendous value and large 
buildings in New York City, what is more logical but 
that he should wish it to be paid wholly from and 
charged against personalty as any other chargb? 

An ingenious argument has been made that {the tax 
should be apportioned on the theory that by the {residu¬ 
ary clause of Governor Morton’s will realty and per¬ 
sonalty have been blended in a common fuhd, and 
therefore it shows an intention on the part of the tes¬ 
tator that such contribution should be made. In 
support of this argument certain cases are cijed, but 
examination of them shows that in each th^re was 
involved a bequest, and the bequest had not been paid 
for one reason or another. Therefore, the cdurts al¬ 
lowed an exception to the general rule, for the benefit 
of the legatee. j 

In other words, the courts say that merely |because 
of insufficiency of personal assets or inactivity on the 
part of the personal representative, the legajee does 
not lose his right, but that where the will shows an 
intention to charge the realty with such legacy, and 
the real and personal estate is ‘‘blended,” sucli legatee 
has a lien against all the property of the decedent, 
which may be enforced by appropriate action. | 
However, this does not change the well-recognized 
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rule that bequests are payable primarily from the per¬ 
sonal estate. This exception simply means that the 
legatees have a right to be paid if there are sufficient 
assets ill the estate. They should be paid by the per¬ 
sonal representative from the assets primarly liable 
therefor and in his hands, namely, the personalty. 
This is his duty, but if he does not fulfill that duty, or 
if there is no personal representative appointed to ad¬ 
minister the estate, or if the personal assets be not suffi¬ 
cient, it being clearly the intention of the testator that 
the bequest is a charge against his entire estate, the 
courts will carry out that intention and allow the 
legatee to enforce that lien against the real estate by 
a proper proceeding. 

In Lewis v. Darling, 16 How. 1, the legacy had not 
been paid and Darling, the legatee, sued Lewis, alleg¬ 
ing that he (Lewis) had valuable real estate which had 
been the property of the testator. The court allowed 
a decree subjecting the real estate to sale for the pay¬ 
ment of the legacy, and said: 

“The legatee may sue to recover the legacy, with¬ 
out distinguishing in his bill the estate into the two 
kinds of realty and personalty, because it is the 
manifest intention of the testator that both should 
be charged with the payment of the money lega¬ 
cies. Nor does this conflict at all with that principle 
of equity jurisprudence, declaring that generally, 
the personal estate of the testator is the first fund 
for the payment of debts and legacies.’’ 

The facts in the case of Dewey v. Todd, 39 W. L. R. 
574, cited by appellants in this connection are very 
different. There, as stated by Justice Stafford, at page 
574, 


“The will absolutely requires the wffiole estate, 
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save a few excepted articles, to be sold aiid con¬ 
verted into money, and directs that out of the 
common fund thus produced the legacies shall be 
paid. ’ ’ ! 

The fact that this question is raised, and that idiffer- 

ent persons receive the realty and personalty un^er the 
will and second codicil, is a complete answer to the 
argument that here there is a “blending 7 ’ of the two 
classes of property for any purpose. These two papers 
read together clearly indicate that the New York) realty 
and the rest of his estate are not to be regarded as a 
common fund. 

It is urged by the appellants that the harsh pule of 
the common law as to payment of debts, legacies and 
costs of administration, should not be invoked.! 

We are not asking the court to invoke the common 
law rule. We are asking the court to carry out the in- 
tention of Congress as expressed by the plain language 
of the statute itself, which in the absence of directions 
in the will must govern, and we submit there | is cer¬ 
tainly anything but a direction in the will requiring 

i 

apportionment. 

Furthermore, no logical reason is advanced vyhy this 
item should be treated or handled differently from 
other estate charges, or that the testator so intended. 

Certain Cases Cited in the Hepburn Brief 

! 

I 

Adverting to some of the other cases cited! in the 
brief of the appellants. 

In U. S. v. Woodward, 256 U. S. 632, the executors 
paid an estate tax and deducted it from the inbome in 
making up their income tax return. This was disal¬ 
lowed, and they paid the income tax assessed under 
duress, suing in the Court of Claims for its recovery. 
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The Supreme Court held that the estate tax was an 
allowable deduction and stated: 

“It is made a charge on the estate, and is to be 
paid out of it by the administrator or executor 
substantially as other taxes and charges are 
paid. ’ ’ 

In Crooks v. Harrelson, 282 U. S. 55, the sole point 
decided w^as that as under the Missouri law real estate 
could not be sold to pay administration expenses, it 
should not be included in the gross estate for estate 
tax purposes under the language of the Act. .Here 
again, the court sought to ascertain the intention of 
Congress and enforce that intention. 

“All we are called upon to decide is that the execu¬ 
tors are not entitled to deduct from the gross es¬ 
tate as an expense of administration the estimated 
tax provided for in the Federal Revenue Act of 
1916, before the amount of the tax under the state 
law is fixed.” 

Matter of Bierstadt, 178 App. Div. 836 (N. Y.). 

Meriwether v. Garrett, 102 U. S. 472; State of New 
Jersey v. Anderson, 203 U. S. 483, wherein the state¬ 
ment appears that taxes are not debts. 

“A tax may or may not be ‘a debt’ under a par¬ 
ticular statute, according to the sense in which the 
word is found to be used.” 

U. S. v. Chamberlain, 219 U. S'. 263. 

We 'do not believe there is anything in Edwards v. 
Slocum, 264 U. S. 61, supporting the proposition for 
which it is cited as authority by appellants at page 35. 
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The brief filed on behalf of Edith Livingston Morton 
Eustas et al. of appellees narrows the issue as to whether 
the Federal estate tax shall be apportioned between the 
realty and personalty of the residuary estate t^> two ques¬ 
tions: (1) Whether the testator has indicated any inten- 


I 

Appellants, 
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tion as to the property that should bear the burden of the 
tax; and (2) in the absence of such intention, whether the 
language of the Federal estate tax law is such as to re¬ 
quire the payment of the tax out of personalty. 

Counsel for appellees concede that the common law ruling 
which required the payment of debts and costs of adminis¬ 
tration out of personalty is not applicable to the Federal 
estate tax and in substance further concede, as indeed they 
must, that equity requires an apportionment of the tax. 

Appellees agree that the tax is to be paid out of the 
residuary estate and admit that there is no testamentary 
direction that the tax be paid out of personalty alone, but 
deny that there is any direction on the part of the testator 
that, both the realty and the personalty of the residuary 
estate shall bear their proportionate part of the tax. As 
to the intent of the testator we desire to add nothing to 
that contained in our original brief at pages 38 et seq., other 
than to again state that since the use of the word “estate”, 
in the absence of any qualifying words, has always been 
construed as embracing both realty and personalty, we feel 
that Governor Morton’s direction that all taxes be paid 
“out of my estate” clearly indicates an intention that the 
entire residuum of his estate, both personalty and realty, 
should bear the burden. 

We come then to the main contention upon which appel¬ 
lees rest their case, to-wit, that the Federal estate tax law 
by its terms requires the payment of the tax out of the 
personalty of the residuary estate, even though the resid¬ 
uum consists of both personalty and realty. 

We are unable to concur in such conclusion, we think it 
clear on to contrary that Congress has expressed no inten¬ 
tion as to placing the burden of the tax either exclusively on 
X^ersonaltv or on both realty and personalty; 
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In Edwards v. Slocum , 287 Fed. 651 (affirmed 264 U. S. 
564), the court states: 

“So far as the words of this statute are concerned, 
the United States does not care who ultimately bears 
the burden.” 

i 

. * 

To the same effect is Hampton v. Hampton , 188 Ky. 189, 
221 S. W. 496. See also New York Trust (7^. v. Eisner , 
256 U. S. 345. 

Ignoring the language found in the Slocum case, counsel 
for appellees argue that a Congressional intent as to where 
the burden of the tax shall rest must be found from the 
use in the statute of the word “distribution”, which they 
insist is used in its technical common law meaning and 
hence must be considered as relating solely to personal 
property. 

Counsel is faced with a decision directly to the contrary, 
in Crooks v. Harrelson F. (2d) 416 (affirmed 282 U. S. 
55). 3ir 

The courts early had occasion to construe the language 
of Section 402 (a) in determining what property of a de¬ 
cedent was embraced within the statute. U. S. v . Fields, 
255 U. S. 257; Crooks v. Harrelson, supra. 

Section 402 of the 1918 Act provides: I 

“Sec. 402. That the value of the gross estate of the 
decedent shall be determined by including the value 
at the time of his death of all property, ireal or per¬ 
sonal, tangible or intangible, wherever situated— 

“(a) To the extent of the interest therein of the 
decedent at the time of his death which after his death 
is subject to the payment of the chargesj against his 
estate and the expenses of its administration and is 
subject to distribution as part of his estate;” (Italics 
ours.) 

2o 
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When Crooks v. Harrelson, supra?, was before the Circuit 
Court of Appeals, Government counsel contended, as to this 
section: 

“that the phrases ‘subject to the payment of the 
charges against his estate’, ‘the expenses of its ad¬ 
ministration’, and ‘subject to distribution as part of 
his estate’, were all anciently used in connection with 
personalty only; that Congress knew this, and accord¬ 
ingly used the phrases with their ancient technical 
meaning, and as relating solely to personal property. ’ ’ 

In answer to this contention the Circuit Court of Ap¬ 
peals said: 

“Furthermore, the argument of appellant, based 
upon the ancient technical meaning of the words used 
in section 402 (a) goes too far and defeats itself. The 
word ‘distribution’ as applied to estates meant at com¬ 
mon law the division of estates of intestates only. It 
was ndt properly applied to testate estates. 18 C. J. 
803; Rogers v. Gillett, 56 Iowa, 266, 9 N. W. 204. If, 
therefore, the ancient technical meaning is applied in 
section 402 (a), personal property of intestate estates 
only would be covered, while personal property pass¬ 
ing by will would not be included. Such a result 
plainly could not have been intended by Congress. 

“Our conclusion on this branch of the case is that 
the language of section 402 (a) is not to be given any 
ancient technical meaning, but is to be read giving to 
the words their ordinary, popular meaning; and that, 
when so read, both real and personal property are in¬ 
cluded. ’ ’ 

While the Supreme Court in its opinion affirming the 
lower court’s decision did not deal directly with this argu¬ 
ment of Government counsel, but held simply that the 
word “and” was used in the conjunctive and that in order 
for property to be embraced within the purview of the 
statute all of the conditions stated in Section 402 (a) must 
be met, yet of necessity it confirmed the lower court’s 
holding. 
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The case was one involving directly the 4 ues ^ on °f 

# i 

whether real property situated in Missouri should be em¬ 
braced within the decedent’s estate in determining the ex¬ 
tent of the tax, and manifestly if Section 40£ (a) dealt 
with personalty only, the court would have had no occa¬ 
sion to construe the meaning of the word 4 ‘and.” as found 
in that section. 

The word ‘‘distribution” is found four times; within the 
law, twice in Section 402 and twice in Section 408, where 
also is found the word “undistributed”. It is submitted 
that in no place where these words are used ife there any 
warrant for the assertion that thev must be construed in 

- i 

their narrow technical sense of applying to personalty 
only. 

In point of fact, that the word is used in tjhe sense of 
disposition rather than with a technical meaniijg, is shown 
also in Section 402 (c) of the Act, where the language is 

“any transfer of a material part of his property in 
the nature of a final disposition or distribution 
thereof * * *” 

Clearly here “distribution” relates to the finality of the 
transfer rather than to its technical character. | 

Likewise, where provision is made in Section 408 for 
“reimbursement out of any part of the estate\ still undis¬ 
tributed , or by a just and equal contribution by the per¬ 
sons whose interests in the estate of the decedent would 
have been reduced if the tax had been paid before the dis¬ 
tribution of the estate,” it is perfectly clear th^t the word 
“estate” includes both realty and personalty and since 
the words “undistributed” and “distributionobviously 
relate to the “estate” as such they must ipclude both 
classes of property, and be given the ordihary mean¬ 
ing of “disposition”. This is equally apparent at the 
conclusion of the paragraph, where it is stated, “it 
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being the purpose and intent of this title that so far as 
practicable and unless otherwise directed by the will of 
the decedent, the tax shall be paid out of the estate before 
its distribution/’ (Italics ours.) 

The argument of counsel for appellees on pages 14 and 
15 of his brief in connection with the provisions for re¬ 
imbursement found in Section 408, assumes the, as we 
have shown, unwarranted premise that the word * 4 dis¬ 
tribution’ ’ is used only as applied to personal property 
and hence that since reimbursement can only come out of 
personalty, it must be assumed that the tax is to be borne 
only by personalty. 

If this premise is once accepted, many serious difficulties 
respecting reimbursement would arise. If an estate con¬ 
sisted of personalty insufficient to pay the tax and one dev¬ 
isee of realty had the tax “collected” out of that part of 
the realty coming to him, the personalty being insufficient 
to reimburse him, by the argument advanced, he would be 
denied any right to contribution. 

All of the hardships that would flow from inability to 
obtain reimbursement by one having paid more than his 
proportion of the tax disappear when the word “distribu¬ 
tion” is interpreted in its ordinary common sense meaning 
and not in a technical sense onlv. 

It is also urged that the words “unless otherwise di¬ 
rected by the will of the decedent” in Section 408 are ren¬ 
dered meaningless unless the statute be construed as re¬ 
quiring payment of the tax out of the personalty of the 
decedent. 

We are unable to follow this reasoning. This phrase 
merely recognizes the right of a testator to direct by will 
the source from which the tax is to be paid. In the absence 
of any such testamentary direction, the tax is cast upon the 
residuary estate, without regard as to whether it is com¬ 
posed of both realty and personalty or only personalty. 
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This is clearly brought out by the cases cited t>n pages 17 
et seq. of appellees’ brief. 

There is no doubt that as between property} specifically 
disposed of by a testator and his residuary esiate, the lat¬ 
ter must bear the burden of the Federal estate ijax, but none 
of the cases cited by appellees affords a basis f^r a distinc¬ 
tion between realty and personalty where both comprise 
the residuum of the decedent’s estate. 


Nor is this doctrine founded on the vesting of title or tak¬ 
ing possession of the property by the executor. The nature 
of the tax is such as to exclude property specifically dis¬ 
posed of by a testator and to place the tax on the residuary 
estate, because the tax is not on the succession to the prop¬ 
erty by the devisees, but on the estate as a whole. Thus 
any property specifically devised by the testator must be 
considered as having been given free of the tax, but pos¬ 
session, or lack of it, by the executor has nothing to do with 
this. Appellees ignore the fact that in the insljant case the 
realty is part of Governor Morton’s residuary estate; the 
cases cited hold only that the tax should be home by the 
residuary estate. 

While the cases cited in appellees’ brief do |not warrant 
a conclusion against apportionment of the tax, Ve have had, 
through the courtesy of opposing counsel, our attention 
directed to the recently decided case of Turner^ v. Cole , 179 
Atl. 113, which holds, contrary to the Hampton case, that 
the tax as applied to an intestate estate shoulcj be paid out 
of personalty. 

An examination of the facts of the Turner c£tse discloses 
an estate of a person non compos mentis , whiijh had prior 
to his death consisted of both realty and personalty. By 
order of court the realty had been sold and j;he proceeds 
thereof used in part for the maintenance of the lunatic. On 
his death a contest arose between his heirs and distributees 
as to the disposition of the estate. It was decj-eed that the 
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proceeds of the realty should be treated as realty and hav¬ 
ing been inherited by the decedent from the maternal side, 
under New Jersey law should descend to the heirs on that 
side. Subsequently, those excluded from any participation 
in the proceeds of the realty urged an apportionment of the 
estate tax which had been paid out of the personalty and 
were denied relief. 

While this case is recognized as being in conflict with the 
Hampton case, it is submitted that it is not in any sense 
determinative of the case at bar, as an examination of the 
reasoning of the court will readily disclose. 

The court in reaching its conclusion recognizes the rule, 
which everyone concedes, that in a case of testacy the Fed¬ 
eral estate tax law, in the absence of testamentary direction, 
provides for the payment of the tax out of the residuary 
estate and from this concludes that with an intestate estate 


also the tax is to be borne bv the “residuarv estate”, which 
the court considers as necessarily consisting solelv of 
personalty. 

The court overlooks the fact that in a case of intestacv 

mf 

there is no true 44 residuary estate,” although there 
is a residue after administration which may consist of 
peronalty, or realty, or both, depending upon the facts 
in the particular case. The opinion assumes that because 
debts and expenses of administration are paid out of the 
personal estate, the residue of the estate is only what is left 
of the personalty. 

It frequently happens in intestate estates that the realty 
itself is burdened by liens, so that the true residue of the 
real estate is that estate after it is freed of such charges, 
just as the residue of the personal estate is what remains 
after the payment of debts and expenses of administration. 
The residue of the estate consists of what remains both of 


the personalty and the real estate. Of course in cases of 
testacy it is obvious that a 44 residuary estate,” (which ex- 
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pression strictly is applicable only tolestate estates) may 
consist simply of realty, or of personalty, or, of both realty 
and personalty, depending upon the terms of tljie particular 
will involved. 

The New Jersey court is quite accurate in ijts statement 
that: 

4 4 It is evident therefore that the tax at issue is an 

estate tax, as distinguished from an inheritance tax, 

and is payable by the estate before distribution and not 

bv the distributees or beneficiaries.’ ’ 

* 

The vice of the opinion lies in the next sentence, wherein 
the court says: 

“It follows that the burden of the tax falls upon the 
personal estate.” 

In our judgment the court in the case of Turner v. Cole , 
supra, was free, just as was the court in the Hampton case, 
to have done equity. The New Jersey court chose to lay 
the burden upon the personalty and to exempt the realty. 

Appellees rest their objection to the Kentucky case upon 
the maxim that “hard cases make bad laws,” but we sub¬ 
mit, as aptly illustrated by Turner v. Cole , supra, that harsh 
rulings do not inevitably make good law. Certainly the 
fact that the Kentucky court applies a principle which re¬ 
sults in equity and fairness will not weaken, with this Court, 
the force and logic of the decision, nor will the inequity 
resulting from the contrary decision by the jNew Jersey 
court appeal as a support to the correctness of such deci¬ 
sion. 

We desire to direct the Court’s attention tb the further 
fact that the quotation from New York Trust (j 1o. v. Eisner, 
supra, appearing in appellees’ brief at page 23, is to be 
read in the light of the question there bein£ considered 
which was the constitutionality of the Federal estate tax 
law of 1916. The case holds that any inequalities charged 
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against the statute are not such as to render the act uncon¬ 
stitutional. It deals in no way with the question of the 
source from which the tax is to be paid. In fact, the con¬ 
cluding sentence of the first paragraph quoted by appellees 
reaffirms our contention that the United States is not con¬ 
cerned with who must ultimately bear the burden of the tax. 

In conclusion we again emphasize that the cases which 
are relied upon by counsel in every instance present con¬ 
tests between specific legatees and residuary legatees and 
do not present the question here at issue between person¬ 
alty and realty of a residuary estate. 

SwAGAR SHERLEY, 
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